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Directive 2016/943
–

Directive 2016/943 of The European Parliament and of The Council of 8
June 2016 on the protection of undisclosed know-how and business
information (trade secrets) against their unlawful acquisition, use and
disclosure

–

Overview:
•
Definition of what constitutes a “trade secret“ – art. 2.
•
Legal and illegal use – art. 3 & 4.
•
Limitation periods – art. 8
•
Provisions in regards to lawsuits, protective measures,
compensation and imposition of sanctions – art. 9-16.

Purpose
–
–

Harmonization
Effective Regulation – A Single Market Strategy:
•
Introduce a uniform and better protection of trade secrets in the
EU
•
Improve the framework for the development and exploitation of
innovation and knowledge sharing in the single market
•
Protection against situations where information on trade secrets is
acquired, used or transmitted illegally.
•
The Directive sets the foundation for a “minimum harmonization”,
i.e. That national law, within the specified framework, may
provide for more widespread protection against the illicit
acquisition, disclosure and use of trade secrets than those laid
down in the directive.

Current ”Trade Secret” protection in the EU

Impact of a Trade Secret Theft.

Source: Economic Impact of Trade Secret Theft: A framework for companies to safeguard trade secrets and mitigate
potential threats. The Center for Responsible Enterprise And Trade & PricewaterhouseCoopers, February 2014

Timetable
Before 2013

28. Nov 2013

Jan-Maj 2014

•Preliminary Studies
and Hearings

•The EU Commission
creates the proposal
for a Trade Secrets
Directive

•The proposal is put
forth at Council
Working Group
Meetings

Jan-Maj 2016

Sept-Dec 2015

26. Maj 2014

•Technical elements
and juristic linguistic
reviews are
completed

•Trilogue meetings are
conducted with the
European Parliament

•The Council reaches
an agreement on a
general
recommendation

27. maj 2016
•The Council adopts
the final directive

The implementation
process for each MS
begins

Implementation into Danish National Law
–

How?
•
New act – ”Lov om forretningshemmeligheder”
(”Act on Trade Secrets”)

–

Joint
•
•
•
•

–

Transposition Workshops with the European Commission and MS
•
Ensure uniformity
•
Able to submit thoughts, issues, aspects, intrepretation and
perform ”internal” MS hearings
•
Inspiration from our neighbouring countries

cooperation between:
The Danish Patent and Trademark Office
The Ministry of Justice
The Competition and Consumer Authority
The Ministry of Employment

IPR and Trade Secret Protection
• Trade Secrets are often part of the initial stages or a part of an IPR.
• Trade Secrets can often be seen (and treated) just as valuable as a
”true” IPR

• Trade Secrets are a key part of R&D and innovation.

Current legislation
–

The Directive is broadly in line with the Danish legal position

–

Formerly regulated in:
•
The Marketing Practices Act § 23
•
The Penal Code § 263 (3) and 264 (2)
•
The Administration of Justice Act

–

Adjustment to the terminology and reference points in both the Penal
Code and Administration of Justice Act.

–

New act = a broader and more effective scope of protection.

Key Aspects of the new act on Trade Secrets
–

The new act brings along new conceptual uses for trade secret holders
such as:
▪

A legal definition of trade secret

▪

Conditions of application, safeguards and alternative measures

▪

Preservation of confidentiality of trade secrets in the course of
legal proceedings

Continued
–

A definition of unlawful behavior.

–

The possibility of compensation through damages and the use of
injunctions and prohibitions

–

Sanctions

Current Progress and Timeline

Drafting the
new legislation

Internal
Procedures

Public Hearing

Probably
September

Presentation of
the new act to
the Danish
Parliament

2018

The new Act
comes into
force

9th of June
2018

