September 1975

140

Europeans Should Consider Quebec

‘Quebec is your America,’ writes
author, and he tells why prospects
are good

BY ANDRE LAURION*

Looking through recent number of Les Nouvelles, one
notices very few articles about licensing opportunities
with Canadian companies. [f there are great advantages to
be the neighbor of the U.S.A., on the
other hand, there is a danger to be forgot-
ten in the shadow of this powerful neigh-
bor.

During the last few years, | noticed,
while 1 attended varicus negotiations,
that Canada and its market was often
considered as marginal by Europeans.
Canada, the second largest country in the
world after Russia, ahead ot Brazil, was
strictly used, during negotiations with
U.S.A. firms, as an added benefit to
justify larger royalties or to clinch a contract in the face of
competition.

In business, it is often an important mistake to think in
terms of political entities like Canada and the United
States, instead of considering economic entities like the
Northeast American market or the Southwest American
market.

Moreover, there exist important differences in the leg-
islation concerning licensing in both countries, and there
may be, in some cases, serious legal or economic reasons
why it is more profitable to license a Canadian firm; the
Canadian patent law is a mixture of British and American
law, both grafted to our own system of law. Patents in
Canada are less fragile than in U.S.A., and our antitrust
legislation much less severe than in U.§ A,

For example, the case Lear vs Adkins could not have
happened in Canada.This problem was settled several
years ago in Canada, and the judgment confirmed recently
by the Supreme Court of Canada.

We all know that the American Supreme Court is much
less bound by its case law than the Canadian Supreme
Court. In U.S.A. the Supreme Court can reverse today
decisions taken several years ago. In Canada, this would
require a new law voted by Parliament.

If there are differences in our legal systems, there are
also differences in the economic life of our two countries.
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Canada was considered, until recently, as a producer of
natural resources. Foreign capital and techniques were
imported. Foreign companies established themselves in
Canada and contributed to the development of our
economy. This primary phase of our economic life has
now come to an end. Of course, we will still have large ‘
development projects in Canada where foreign capital and

From LES Benelex Meeting

techniques will be required, but we have mastered some
techniques as well, and we are in a position to export our-
selves original techniques: some of our consulting
engineering companies have bccome exporters of tech-
nology themselves.

Needs Change

Canada’s needs have changed and we are now looking
for new techniques for our industries. As opposed to new
techniques to develop our natural resources, we are now g
looking in Canada for techniques which will permit Cana- .
dians to transform their natural resources in their own
country. And it is in Europe that we are concentrating
most of our efforts to find this new technology.

But, why Europe? Simply because Canada needs to
diversify the sources of its technology. Simply because
European technology in Canda has a much larger poten-
tial for our industrialists than American technology. If we
were to content ourselves with American technology, our
industriakists would always be limited to the Canadian
market, the original technology being already exploited
south of our border. 1f, however, we can exploit an Euro-
pean technique in Canada, we are in a much better posi-
tion to export the new products to our natural market, the

U.S.A.

This search for diversification is so strong and our de-.
termination to develop new links with Europe is so well
defined, that our Prime Minister has already made two
trips in Europe during the last year, and will come back
before the end of this year.

As members of the Licensing Executive Society, you
will agree with me that licensing is one of the best means
of developing Canadian industrial makeups; this is clearly
realized in Canada and, as a result, most of our govern-
mental aid programs have been recently redesigned to
take in account this new factor,

If we have recently enacted a Foreign Investment
Review Act to bring Canadian legislation in line with leg-
islations of most industrialized countries, we do not in-
tend to stop the flow of foreign technology to Canada. If

Please turn to page 182
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Opportunities in Malaysia

{ Continued from Page 134)

5. To strengthen the bargaining power of local indus-

tries

6. To see to the development of local research and

development

7. To avoid restrictive business practices

In applying these guidelines, the government will not
lose sight of the need to promote the inflow of technology.
The normal rate of royalty payment is based on 2 percent
of net sales. A slight deviation from this normal rate is
allowable, depending on the merits of each case. In addi-
tion, the government does not encourage lump-sum pay-
ments.

Licensing agreements, ¢ither for local manufacture or
marketing, must be recorded with the Ministry of Trade
and Industry. A licensee may sue in his own name against
infringement of his rights. The government does not allow
export territorial restrictions,

Two Years With Mexican Law

(Continued from Page 136)

administrative, fiscal, economic, and technological efforts
help generate Mexican technologies, Instruments must be
adequate to the case — to the times — for the importation
in selective form of processes and technologies from
abroad.

There is no doubt that we have advanced in the concep-
tual sense of the problem, and that we in Mexico are
aware that, for the purpose of maintaining and developing
the technological area, we cannot prescind the importa-
tion of foreign technology. We must make efforts so that
this importation be as adequate as possible and carried out
in terms and conditions that permit a strong positive
economic development.

Now far a few words related to the measures being
taken at an international level to elaborate an interna-
tional code of conduct on transfer of technology.

Mexico has supported establishment of a code of princi-
ples that may serve as a basis and guide for all countries,
both developed and in process of development, in the
transfer of technology.

In Mexico, a guide of this nature would only have a
complementary function, but we are also conscious that
many other countries have not yet come to understand and
achieve an adequate comprehension of the complexity and
implications that derive from such process.

The position of the developed countries, concretely the
position of the countries in group “B” within the United
Nations, in which the United States, Western Europe, and
Japan participate have maintained a very strict policy in
this respect. It has been argued that these type of transac-
tions operate primordially at the level of companies and
that there was no point in establishing an ordinance that in
any manner interfers with the free exchange of informa-
tion and commerce in technological matters.

Our point of view is that, if an International Code of
Conduct is not approved, each community could indepen-
dently establish the measures of an administrative or leg-
islative type. As a result in the not-too-distant future we
would be operating within a totally disarticulated system,

Without a doubt, there would be duplication of effort and
inconsistency in the measures adopted.

It is because of this that we have maintained a very open
position. We have tried to define and contribute to the
elaboration of a code of conduct with the participation of
all countries involved to develop an instrument and a
guide that will permit better cooperation and understand-
ing. This reunion has a very positive character by virtue of
establishing better communications. It will give us an op-
portunity to better understand the problems that affect the
supplier companies and the objectives and limitations of
the respective governments.

(EDITOR’S NOTE: Jaime Alvarez Soberanis has been
named the Director General of the National Register of
Transfer of Technology, replacing Mr. Aguilar. Mr.
Soberanis was assistant director in the area of legal evalua-
tion in the Register.)

Europeans Should

Consider Quebec

{ Continued from Page 140)
we intend to screen more closely foreign capital in
Canada, a close study of our legislation shows that the
spirit of the legislators was far from attempting to close
our frontiers to foreign technology.

How does the province of Quebec, which I represent in
the Benelux, look for foreign technologyr’

Firstly, Quebec has opened five Délégations in Europe:
those Délégations are supported by a licensing office in
Montreal. This Montreal group is an autonomous part of
the Department of Industry and Commerce of the
Government of Quebec, and it is manned by professionals
entirely devoted to licensing contracts. Their job consists
in knowing the Canadian industrial and distribution net-
works, and to channel new technology opportunities
brought from the various Quebec Délégations to the prop-
er hands.

But their activity is not limited to waiting for new op-
portunitics. The licensing group organizes tours for in-
dustrialists. Those tours may either be centered on an ex-
position or directed toward a geographical area. They
may bring together industrialists having technology to
offer as well as industrialists looking for new technology.
In 1974, we prepared 14 such missions,

Receives Industrialists

The licensing group also receives foreign industrialists
and prepares for them whatever meetings may be neces-
sary. In some cases, the Department of Industry and Com-
merce will even finance evaluation or feasibility studies.
Two main rules of conduct are maintained: the services
are tree of charge, paperwork is kept to a minimum.

One could compare our work to that of a marriage
counselor. 1 am an industrial marriage counselor. My job
consists in placing people in contact with each other, but |
make sure I get out of the picture before the wedding
night.

I told you why we were looking for European tech-
nology, but why should you be considering giving a license
to Quebecers? Some months ago, at a previous meeting,
you heard about the” American not-made-here-complex™,




a great difficulty for Europeans trying to license an
American firm. This may be one of the main reasons why
you should consider doing business with Quebec. Not only
are we looking for new technology, but Quebecers are, at
the crossroad of three cultures in America, and having
also received a iarge contingent of emigrants, are well
prepared to accept European technology. Quebecers do
not suffer from the “not-made-here-complex”. Quebec
may be a natural platform for your technology in
America. Quebec is your America.

A Look at Government Patents
{ Continued from Page 159)

of Justice participated, but did not vote for or against the
report of this study group.

Their conclusions, which are recommendations to
Congress for possible legislation, are documented in the
“Report by Task Force #1 of Study Group #6,
Commission on Government Procurement”, submitted in
November, 1971.23 It describes a government patent
policy in the public interest and I urge the patent bar to
take a position on its recommendations,

Some of its highlights:

(a) a single government-wide Patent Rights R&D

contract clause

(b) exclusive commercial rights to contractor for three

years after issuance of the patent, after which the
contractor may be required to grant non-exclusive
licenses

(c) royalty free license for government

(d) a Government Patent Review Board

(e) provision requiring “utilization” by contractor to

continue exclusive commercial rights

(f) provision for “march-in” or required licensing in

event of non-utilization by contractor.

The “bonus” of such a policy as recommended above is
tremendously reduced bureaucratic requirements which
will be a significant savings to both our government and
its contractors.

Conclusion

A sensible government patent policy which will provide
the necessary incentives to industry to bring the
undeveloped rescarch advances of government-funded
research forward to the marketplace for public use and
benefit is urgently needed. Such a result can only
strengthen the patent system of our country, in which
system each of you is involved.
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Protecting Microbiological

Inventions
{Continued from Page 163)

proceedings. For foreign applicants it is advisable to file
the German application as soon as possible after having
filed the application in the foreign country in order to lose
the least possible amount of time of the eighteen-month
period. By proceeding in this way, the chances increase
that the first publication of the application will be the
publication for opposition purposes, which imparts
provisional, full patent protection.

For pending applications, it is advisable to make a
declaration of release at the depository on the condition
that the interested third party undertakes the obligations
as mentioned above. Since a completely new legal
situation results from the decision of the Federal Supreme
Court, it should be possible to make the declarations of
release which are lacking in pending applications at least
during a transition period. Probably the examiner will
request that the applicants make a declaration of release
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