Evolving Technology Transfer

Attitudes between technology
suppliers and recipients are
changing, especially as concerns
developing countries

BY GUST A. LEDAKIS*

This paper presents, in the context of the economic,
business and legal climate that has prevailed in the
last 20 years some idea of the legal framework at the
international, regional and national levels, which is
being fashioned to govern arrangements for the com-
mercial transfer and acquisition of technology based
on the licensing of patent rights and know-how con-
tracts, particularly as concerns arrangements with
enterprises and institutions in developing countries.
This paper contrasts the economic, business and legal
climate in which such arrangements took place in the
1960s with that of the 1970s. It traces the activities of
the organizations of the United Nations system and
the legal measures taken and being formulated by
them, by regional organizations and by governments
nationally to control transactions for the commercial
transfer and acquisition of technology, including those
based on industrial property rights.

This paper also indicates the nature of the regimes
and rules which prospectively may serve as the legal
base for such technology transactions.

Finally, it suggests ways in which businessmen and
their lawyers can participate in the shaping of these
regimes and rules that are expected to have a profound
effect on industrial property rights and licensor-licen-
seecompetition.

New Period

Nearly 20 years ago, when the Treaty of Rome was
concluded, a new period of international business ac-
tivity was heralded. Businessmen and their lawyers,
turned their sights to a reinvigorated Europe and to
the opportunities which the newly born Common Mar-
ket held forth. Some also saw possibilities for expand-
ing markets not only in Western Europe but for
openings to Eastern Europe.

Others looked with envy at the manner and scale
which the transnational corporations of certain eco-
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nomic powers had been pursuing their business activi-
ties in Latin America and the Carribean. As events
proved, their hopes for entry into these markets
materialized.

In the meantime, they turned to reviving their dor-
mant interest in doing business in the countries of
Africa and the Far East which had become newly inde-
pendent. Few then foresaw that in the 1960s and the
1970s the countries of the Middle East would prove to
be not only a source of the world’s energy resources but
with their newly acquired riches also a substantial
purchaser of industrial plants and goods.

Locking back to those years in the late 1950s and
early 1960s one can recall the number of occasions
when special seminars, programs and institutes were
organized at which businessmen, lawyers and govern-
ment officialls explored the ramifications of the new
economic climate and the prospects it held for foreign
trade and investment. The eagerness with which busi-
nessmen plunged to the threshold was only tempered
by their lawyers. They wondered what legal advice
should be given to clients so as to ensure the security of
their transnational business transactions. These were
to be governed by unknown and often foreign legal sys-
tems borne of a different time and place and not neces-
sarily responsive to the newer methods and techniques
of doing business abroad that had been forged in the
modern era,

Ultimately, through the business experience that
was gained, the legal expertise that matured, and the
willingness of government authorities to provide the
necessary incentives to revive their economies, a fairly
stable legal base developed on which international
business transactions could take place.

I shall not attempt in this paper to give in detail the
nature of that business and legal climate. It suffices to
say that the accent — both by businessmen and their
lawyers and the government officials responsible for
the formulation and execution of programs—was on
the economic, financial and legal factors which stimu-
lated foreign trade and investment and on promoting
economic and political stability.

Attitudes

The attitudes of the technology supplier and the
technology recipients to the matters covered by the li-
cense agreements, their skills in negotiating the terms
and conditions and in preparing the necessary instru-
ments, as well as the legal rules were rooted in and
nurtured by the experience gained in the market
economies of the Western developed countries in which
forthe most part their transactions took place.

The provisions covering these matters were em-
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bodied in one or more written instruments—the patent
or trademark license, the know-how contract and the
technical cooperation and assistance agreement. (For
the purpose of this paper, I shall refer to these three
types as license agreements. I shall do so with the full
knowledge that their provisions are not always the
same, and that in many instances they may be part of a
larger business transaction for the supply of plant and
equipment.)

In this context, technology suppliers and technology
recipients were left a great deal of latitude to work out
in their bargain the kind of technology to be supplied
and the terms and conditions of its exploitation. Their
negotiations extended to such matters as the patent or
trademark rights conferred, the field of use or activity,
the specification of the territory of manufacture and
sale and its exclusivity or nonexclusivity, the granting
of rights to third persons, the use of competing technol-
ogy, the working of the patented invention and impor-
tation to meet local demand, access to technological
advances, the disclosure of technical information,
skills and expertise, the warranties for industrial
property rights, the guarantee of know-how, the sup-
ply of inputs related to the technology and to the qual-
ity of the product, the use of associated and combined
trademarks and indications of manufacture or produc-
tion, the price of the product, and the remuneration for
the use of the industrial property rights and for the
supply of related know-how, professional expertise and
technical skills.

These market economies — whether denominated by
economists as reflecting the classical system or the
later neoclassical system or modernly by what Profes-
sor Galbraith has termed the “technocrat” or “plan-
ning” system — which he finds has, to a large extent,
displaced the former — was characterized, and for that
matter still is, by the presence of large transnational
corporations. Endowed with extensive research and
development facilities, a managerial prowess directed
by a technocracy ever conscious of its market power,
the transnational corporations did, and continue to do,
business in each other’s countries in accordance with
their understood rules of the game. A number of small-
and medium-size enterprises also exist in the market
economies of the Western developed countries, operat-
ing as among each other in a very competitive manner.
Such enterprises operating in the shadow of the trans-
national corporations are also dependent upon them
for their technology and resources. These enterprises,
combining those resources with other factors of
production, manufacture and sell goods or render serv-
ices, a good portion of which are in turn sold or ren-
deredto the transnational corporations.

Re-examine Doctrines

It is not surprising therefore that, with the growing
prosperity of the 1960s and the 1970s and the evolu-
tion of the structures of the market of Western
countries, government planners, prompted by the
enterprises concerned — essentially the medium and
small enterprises — and increasingly cognizant of the
public need and interest, should turn to a re-examina-
tion of the classical doctrines and rules of competition.
Hence their attempt to adjust or revise these doctrines

or rules and to reassess their application — especially
in light of the realities of the technocrat or planning
system — with a view to equalizing power within the
economic systems.

With the advent of East-West trade, the context in
which technology suppliers and technology recipients
negotiated, their attitudes and skills, not to speak of
the legal framework, shifted. Technology suppliers in
the market system or planning system of the Western
countries were now faced with new and imponderable
factors, not the least of which was the state trading
enterprise whose fathomless operations brought a new
dimension to the negotiations. At the same time the
state trading enterprises, whether initially acting as
technology recipients or later as technology suppliers,
found themselves in many respects in a position not too
dissimilar to the smaller and medium enterprises of
the Western developed countries in terms of bargain-
ing power but with other disadvantages, including
relative lack of negotiating skills and an unawareness
of the implications of the ways in which the market
economies of the Western countries functioned.

During the course of time, many of the disadvan-
tages to both the technology suppliers and the technoi-
ogy of the market economies in their dealings with the
state enterprises of the Socialist countries, and simi-
larly in the dealings of the latter with the former, are
being overcome, although there is still much to be done
on both sides in the interchange of East-West trade. A
good part of the success may be attributed to the grow-
ing strength of their respective economies and to the
experience gained from the transactions entered into
as trade and investment between the two groups have
expanded. Recent emphasis on the need to improve the
existing business forms and to find new ways of col-
laboration is reflected in the dialogue which is taking
place within the framework, for example, of the
United Nations Economic Commission for Europe and
in the efforts of the Socialist countries to examine
within other inter-governmental forums the implica-
tions on trade relations of the Helsinki Act.

When the dealings occur or are about to occur be-
tween the technology suppliers in the developed
countries — whether they be from the market econo-
mies of the Western countries or the planned
economies of the Socialist countries of Eastern Europe
— the economic, political and legal situation differs
substantially in comparison to that in the Western or
Socialist economies. (Although I do not wish to dis-
count the role of enterprises and institutions in devel-
oping countries as technology suppliers, for the most
part our present concerns are in connection with the
position of the technology recipients in such countries.)

Awareness

In the last 10 years, the developing countries have
been increasingly aware that the development of many
sectors of their economies depends on a more effective
combination of their resources — which for the most
part consist of raw materials for industry, agro-based
products and unskilled or semi-skilled labor — with
the capital, managerial and technical skill and the
technology held by transnational corporations in West-
ern developed countries or by the state trading enter-




prises of the Socialist countries. The potential benefits
in this fusion to the transnational corporations and
state trading enterprises in the developed countries
hasnot escaped their attention to say the least.

The transnational corporations of the Western coun-
tries and the state trading enterprises of the Socialist
countries, operating as they do across national bound-
aries and seeking to enter the markets of the
developing countries or to exploit their resources may
find, however, they are in competition with each other.
In vying for these markets and in an attempt to secure
their position in such markets, such corperations and
enterprises as suppliers of technology have asked and
obtained a variety of commitments as part of the ar-
rangements for the commercial transfer of technology
to and its acquisition by enterprises and institutions in
the developing countries. Many of the commitments of
their technology recipients in the developing countries
are similar to those obtained by the transnational cor-
porations from the small-and medium-sized enter-
prises in developed countries. In addition, certain other
features of these arrangements are designed to protect
the competitive situation of the transnational corpora-
tion or state trading enterprise against not only the
realistic threat of competition by other transnational
corporations or state trading enterprises in the devel-
oping country of the technology recipient but also
against the competition which could result, but so far
has not substantially materialized, from technology re-
cipients who might export to, or undertake production
of goods or the rendering of services in, neighboring
developing countries and, to a far lesser extent, might
export to developed countries themselves.

The negotiations between the transnational corpora-
tions or state trading enterprises as technology suppli-
ers, on the one hand, and the enterprises and institu-
tions in the developing countries, as technology recipi-
ents on the other, have taken place in the context of the
potential technology recipient requiring the infusion
of large amounts of capital, the extensive transfer of
technology, including the supply of technological infor-
mation and the provision of related managerial and
technical skills.

Obstacles

Apart from the problem of the differences in eco-
nomic bargaining power, the obstacles to an effective
acqusition of technology appropriate to the needs of
the developing country include the absence of an ade-
quate legal framework within which the parties to the
technology transfer transaction can fix their respec-
tive rights and obligations and which permits an
equitable balance to be struck between, on the one
hand, the interests of these parties and, on the other,
the interests of the state or the public. Further, in the
negotiations, another obstacle has been the relative
lack of information, experience and skills of the enter-
prises and institutions in the developing countries on
the legal aspects of the arrangements for the acquisi-
tion of technology.

It is not surprising therefore that spokesmen from
the developing countries stress the need to enhance the
bargaining position of the technology recipients in
their countries as part of the restructuring of the world
economic order. Attention is drawn to the fact that the
disparity in bargaining power is not just an economic

and financial one but also one which is borne of an
inadequate legal structure, and a lack of adequate
information, experience and skills on the part of tech-
nology recipients in the developing countries. Hence
the need and the pressure to strengthen the bargaining
positiont of technology recipients in developing coun-
tries through legislative measures at the national, re-
gional and international level to control technology
transfer transactions and by providing legal-technical
assistance to personnel in regulatory agencies and to
technology recipients so that they may better judge the
claims asserted by technology suppliers not only in the
light of the practices prevailing in the developed coun-
tries but in terms of the policies in the developing
countries designed to promote their economic objec-
tives.

Renewed Fervor

In summary, there is today a renewed fervor of
interest in legal issues related to transnational busi-
ness operations. Unlike the period of the late 1950s
and of the 1960s in the current decade of the 1970s, the
discussion has shifted from the privately organized
symposia to worldwide, regional and national forums
in which government representatives are focusing not
on the incentives but on an acute analysis of the role of
transnational corporations and the extent to which at
present they are, and, in the future, should be, subject
to various controls governing their business opera-
tions, including the commercial transfer of technology.

Since 1970, the United Nations itself has embarked
on the subject. Its efforts stem from a number of reso-
futions of the United Nations General Assembly and of
international conferences convened under the auspices
of the United Nations which deal with broad issues in
the fields of economic and social development, indus-
trialization, international commerce and trade and the
transfer of technology.

These resolutions include the International Develop-
ment Strategy for the Second United Nations Develop-
ment Decade (United Nations General Assembly Reso-
lution 2626 (XXV), 24 October 1970), the Declaration
and Program of Action on the Establishment of a New
International Economic Order (United Nations
General Assembly Resolutions 3201 (S-VI) and 3203
(S-VI) of 1 May 1974}, the Charter of Economic Rights
and Duties of States (United Nations General Assem-
bly Resolution 3281 (XXIX) of 12 December 1974), the
Resolution on Development and Internatignal Co-
operation (Resolution 3362 (S-VII), 16 September
1975), each adopted by the United Nations General
Assembly, and the Lima Declaration and Plan of Ac-
tion on Industrial Development and Co-operation
adopted by the Second General Conference of UNIDO,
on March 26, 1975 (see UNIDOQ document ID/CONF. 3/
31, 26 March 1975), as well as a series of resolutions on
industrial property, the transfer of technology and re-
strictive business practices, adopted by the United Na-
tions Conference on Trade and Development
(UNCTAD) at its fourth session held in Nairobi in May
1976, notably Resolution 87 (IV) entitled “Strengthen-
ing the technological capacity of developing countries,”
Resolution 88 (IV) entitled “Industrial Property,”
Resolution 89 (IV) entitled “International code of con-
duct on the transfer of technology,” and Resolution 96
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(IV), Part III of which is entitled “Restrictive business
practices.”

I shall not in the limited space of this paper quote or
even attempt to paraphrase or summarize the relevant
passages of these resolutions.

Key Elements

The key elements of these resolutions are the follow-
ing: the identification and reduction of the obstacles to
the transfer of technology to developing countries, the
facilitating of access by developing countries under
fair and reasonable terms and conditions to technol-
ogy, the facilitating of the utilization of technology
transferred to developing countries in such a manner
as to assist these countries in attaining their trade and
development objectives, the development of technology
suited to the production structures of developing coun-
tries, the adoption of measures to accelerate the crea-
tion of indigenous technology, the dissemination of
information on relevant technologies, the adaptation
of commercial practices governing the transfer of tech-
nology to the requirements of developing countries,
and the prevention of the abuse of the rights of trans-
ferors of technology.

The pronouncements emanating from the United
Nations General Assembly and the international con-
ferences organized under the auspices of the United
Nations bearing on these elements broadly formulate
the goals to be attained and are generally exhortatory
innature as to the measures to be taken.

As concerns transnational business operations, more
particularly in the fields of the transfer of technology,
industrial property and restrictive business practices,
they call for, among other measures, the formulation
and adoption of a code of conduct for transnational cor-
porations and a code of conduct on the transfer of tech-
nology, the revision of the international industrial
property system, and the formulation of a set of
multilaterally agreed equitable principles and rules
for the control of restrictive business practices as well
as the preparation of model laws which can gerve as
the basis for the adoption or modernization of national
legislationin these fields.

The exact legal form and binding nature, if any,
which these codes of conduct and the agreed principles
and rules will take has yet to be determined. Their
specific content has yet to be fleshed in, although the
process of their formulation, the revision of the Paris
Convention for the Protection of Industrial Property
and the preparation of model laws is well under way.

The orientation of the goals to be achieved through
the measures called for in the United Nations pro-
nouncements to which reference has been made, as
well as of the international or national standards cur-
rently being negotiated for inclusion in these meas-
ures, have had their roots in conferences and meetings
of participants from both developed and developing
countries, but particularly the latter, which have not,
however, been organized within the framework of the
United Nations. These conferences and meetings have
produced a plethora of so-called “agreements,” “decla-
rations,” "principles” or other statements. Their con-
tentshave served as the basis of the negotiations in the
United Nations forums and have been reflected ulti-

mately in the decisions and in the work of the United
Nations bodies whose tasks have been to elaborate the
necessary international and national standarde called
for.

I shall not give an exhaustive list of these confer-
ences and meetings. Moreover, I shall not describe at
any length the nature of the concepts embodied in
their statements or the indications they give to trans-
late these concepts into programse of action. A refer-
ence to four such conferences and meetings will suffice
to mark the importance they have had in giving
direction and content to the United Nations pronounce-
ments and in their impact on the work of the United
Nations bodies, particularly in the development of new
or revised standards at the international, regional and
national levels in the fields of the transfer of technol-
ogy, industrial property and restrictive business
practices.

Economic Declaration

The first, of an intergovernmental character, is the
series of Conferences of Heads of State or Government
of Non-Aligned Countries. The Action Program of the
Fourth Conference held in Colombo in September 1973
called for an international code of conduct on transfer
of technology. (Action Program for Economic Co-opera-
tion of the Fourth Conference of Heads of State or Gov-
ernment of Non-Aligned Countries, in Non-Aligned
Conferences Basic Documents, 1961-1975 (Bandanar-
aike Centre for International Studies, Colombo 1976).)
The Economic Declaration adopted at the Fifth Confer-
ence, held in Colombo in August 1976, called for “the
effective control of the activities of transnational cor-
porations in conformity with the development
objectives of developing countries.” (Economic Decla-
ration of the Fifth Summit Conference of Non-Aligned
Countries (Colombo, 1976), (5) (b), page 12.) Similar
appeals were made at the Latin American Conference
on Industrialization, in November 1973.

The second—but probably the first of the major
international meetings organized totally outside the
framework of any intergovernmental machinery—is
part of the series of Pugwash Conferences on Science
and World Affairs. Its Working Group on Code of Con-
duct on Transfer of Technology, which was held in
Geneva in April 1975, produced a code of conduct on
transfer of technology, commonly known as the “Pug-
wash Code.™

The third, and the most recent, which brought to-
gether government participants from developed and
developing countries, is the Conference on Interna-
tional Economic Co-operation, held at Mexieo City in
July 1977.

Preoccupied, as concerns technology, with the field

“The Pugwash Code was published and circulated by the United
Nations Conference on Trade and Development UNCTAD) on July
15, 1974, at the request of the Permanent Representative of Algeria,
made in his capacity as Chairman of the Group of 77 at a session of
the UNCTAD Intergovernmental Group on Transfer of Technology.
See United Nations document, TD/B/AC.11/1.12 (1974). For an anal-
ysis and an evaluation of the provisions of the Pugwash Code dealing
with restrictive practices and clauses, see Finnegan, A Code of Con-
duct Regulating International Technology Transfer: Panacea or
Pitfall. The Hastings International and Comparative Law Review,
Inaugural Issue, Spring 1977, pp. 57 to 92, reprinted in the June
1978 Les Nouvelles, page 65.




of energy, the conference agreed that the developed
countries should “(i) facilitate improved access by
developing countries to technology and technological
support for energy exploration, expansion, develop-
ment and diversification programs to developing coun-
tries, (ii) take action to encourage private and public
holders of modern technology to transfer that technol-
ogy to developing countries under appropriate terms
and conditions.” (Report of the Conference on Interna-
tional Economic Co-operation (E/L.1774), 8 July 1977,
page 14.)

Further, to achieve such improved access, it was
agreed that developed countries should provide oppor-
tunities to developing countries for participation in
jointly identified energy research and development ac-
tivities by endeavoring to make available to them the
results of research, test and demonstration facilities,
training of scientists and technicians and, in joint
projects, participation by developing country scientists
and technicians (id., page 20).

More significantly, the position paper of the Latin
American Group at the Conference on International
Economic Co-operation sets forth as an aim the formu-
lation of a code of conduct to eliminate restrictive trade
practices and listed 22 practices detrimental to host
countries, at least 14 of which refer directly to technol-
ogy transfer arrangements, including those related to
industrial property rights.

The results of this Conference are cited not only be-
cause they reflect the goals already expressed in the
United Nations General Assembly resolutions but be-
cause these goals are now directed to a particular field
of technology. Further, the conference calls for action
by governments, not only as governments and as pub-
lic holders of technology, but also in their expected but
undefined influence on private holders of technology.
Moreover, its results reflect the twofold approach of
the statements emanating from such conferences. On
the one hand, the conference exhorts public and pri-
vate holders to act in a manner leading to the affirm-
ative transfer of technology. On the other hand, it calls
upon governments to adopt a regulatory framework for
the control of the transfer of technology and of busi-
ness practices that are deemed detrimental to the

. interests of developing countries.

Preparatory Work

In an attempt to concretize the policy statements
enunciated by the United Nations General Assembly
and by the UNIDO and UNCTAD Conferences, more
technically-oriented committees of experts and work-
ing groups convened by various United Nations Organ-
izations have begun the preparatory work to formulate
the codes of conduct, draft the principles and rules, re-
vise the Paris Convention on Industrial Property, and
prepare the model laws called for by these statements
and by the implementing of decisions of competent
governing bodies.

In 1975, the United Nations Economic and Social
Council (ECOSOC) set up a Commission on Transna-
tional Corporations (CTNC)' which established as its
highest priority the task of formulating a code of con-
duct for transnational corporations®. The program of

action of the Commission calls for the presentation of a
final draft Code to the Commission by 1978, An inter.
governmental working group has already held four
sessions—twoin 1977 and two so farin 1978.

The Working Group completed its first reading of an
annotated outline, drawn up by its chairman on the
basis of suggestions made at its second session. The
draft outline contains annotations concerning Inter
alia, the right of governments to regulate and exert
jurisdiction over activities of transnational corpora-
tions operating within their jurisdiction, the contribu-

tion of such corporations to economic goals and

development objectives, policies and priorities of the
countries in which they operate, with particular atten-
tion to the developing countries, the renegotiation of
contracts to which transnational corporations are
parties, and the rights of transnational corporationsin
the application and modification of laws, regulations
and administrative practices as well as the right of
transnational corporations to adequate legal protec-
tion of industrial property.

The Working Group completed its first reading of an
annotated outline, drawn up by its chairman on the
basis of suggestions made at an earlier session. The
Working Group also began discussion of a working
paper prepared by the Centre on Transnational Corpo-
rations containing tentative formulations and “com-
mon elements” on sections of the annotated outline.
The next session of the Working Group will be sched-
uled by the United Nations Economic and Social
Council when it meetsin July 1978.*

The efforts of the United Nations Conference on
Trade and Development (UNCTAD) with respect to
transnational business operations relating to technol-
ogy have focused primarily on three areas: the prepa-
ration of an international code of conduct on transfer
of technology, the formulation of a set of principles and
rules for the control of réstrictive business practices,
and an examination of the role of the international
patent system in the transfer of technology to develop-
ing countries.

UNCTAD’s work on an international code of conduct
on transfer of technology stems from the decision of
the third session of UNCTAD held in Santiago in 1972
which requested the UNCTAD Secretary-General to
prepare a study on the possible basis for new interna-
tional legislation regulating transfer of technology.
Subsequently, the UNCTAD Trade and Development
Board asked the Secretariat to consider the possibility
and feasibility of an international code of conduct in
the field of transfer of technology.

Draft Qutline

An intergovernmental group of experts was con-
vened in May 1975 to prepare a draft outline to serve
as a basis for the international code. The draft outline
for a code of conduct submitted on behalf of the Group

* Another United Nations body, the United Nations Commission on
International Trade Law (UNCITRALY), which has played an impor-
tant role in the progressive development of international law and its
codification, particularly in the field of the sales of goods, negotiable
instruments, has also considered the question of preparing model
rules relating to activities of the transnational corporations (see
United Nations Documents E./C.10/7 (1975) and A/CN.g/148, 23
February 1978).
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of 77 by the expert from Brazil at that meeting was
based on the Pugwash Code. The proposed outline of a
draft code of conduct, submitted on behalf of the Group
B countries by the expert from Japan at the UNCTAD
Committee on Transfer of Technology at its meeting in
November 1975, was based on an earlier draft de-
veloped by the Group B countries at a meeting held in
Paris in October 1975 under the auspices of the Organ-
ization for Economic Cooperation and Development
(OECD».

At the fourth session of UNCTAD held in Nairobi in
May 1976, the conference concluded that work on a
draft code of conduct for the transfer of technology
should be accelerated and decided to establish an inter-
governmental! group of experts to elaborate a draft
international code of conduct (UNCTAD Resolution 89
(IV)). The conference further decided that the group
should be free to formulate the draft provisions rang-
ing from mandatory to optional, without prejudice to
the final decision on the legal character of the code of
conduct.

UNCTAD IV had also recommended to the United
Nations General Assembly that a United Nations Con-
ference under the auspices of UNCTAD be held by the
end of 1977 to negotiate on the draft elaborated by the
group of experts as well as to take all decisions neces-
sary for the adoption of the final document embodying
the code of conduct for the transfer of technology, in-
cluding the decision on its legal character. However, at
its session which ended in December 1977, the United
Nations General Assembly decided that the conference
should be held from 16 October to 10 November 1978
and invited the Secretary-General of UNCTAD to con-
vene, if necessary, additional meetings of the Intergov-
ernmental Group of Experts, in order to adhere to the
timetable for the conference (Resolution 32/188, 19
December 1977).

The Intergovernmental Group of Experts has held
five sessions so far—'the first in November 1976, the
second in March/April 1977, the third in July/August
1977, the fourth in October/November 1977, and the
fifth in February/March 1978, each varying from a
week to 12 days. The next session is scheduled for
June/July 1978. During the sessions, work toward
agreed texts continued in each of three working groups
established at the beginning of the negotiating pro-
cess. Their discussions have been based on revised
texts of the draft outline submitted earlier on behalf of
the Group of 77 (developing countries) by the expert
from Brazil, the revised draft outline submitted on be-
half of experts from Group B (developed market econo-
mies) as well as a revised outline of the draft code of
conduct for the transfer of technology as suggested by
experts from the Socialist countries. ‘

Composite Draft

At this juncture, a tentative composite draft text of
the proposed international code of conduct on transfer
of technology exists, with a number of provisions
within brackets. The draft text covers, among other
headings, national regulation of transfer of technology
transactions, the regulation of practices and arrange-
ments involving the transfer of technology (restrictive
business practices)—under which some 20 types are

spelled out—and special treatment for developing
countries and international collaboration.*

Mention should alsc be made of the work of UNC-
TAD in providing a contribution to the function of the
international patent system in the transfer of technol-
ogy and the main lines of its revision, related to the
economic, commercial and developmental aspects. In
1975, a report was prepared jointly by the United Na-
tions Department of Economic and Social Affairs, the
UNCTAD Secretariat and the International Bureau of
the World Intellectual Property Organization, entitled
“The Role of the Patent System in the Transfer of
Technology to Developing Countries” (see UNCTAD
document TD/B/AC.11/19/Rev.1 and Add.1, 1975). In
addition to this study, and a report by the UNCTAD
Secretariat entitled “The International Patent System:
The Revision of the Paris Convention for the Protec-
tion of Industrial Property,” (see UNCTAD document,
TD/B/C.6/AC.3/2, June 1977), prepared pursuant to
UNCTAD Resolution 88 (IV), UNCTAD convened in
August 1977 a Group of Governmental Experts on the
Role of the Industrial Property System in the Transfer
of Technology. The report of that Group was made
available to the Intergovernmental Preparatory Com-
mittee on the Revision of the Paris Convention, which
under the auspices of WIPO, has been carrying on the
work leading to the revision of that convention.

Through its Committee on Manufacturers, the UNC-
TAD Second Ad hoc Group of Experts on Restrictive
Business Practices identified a list of restrictive busi-
ness practices which may affect trade and development
of developing countries and made a series of recom-
mendations (see UNCTAD document, TD/B/C.2/AC.5/
6, 8 March 1976, paragraphs 38 to 43) whhich have al-
ready influenced the naticnal legislation or guidelines
in certain developing countries.

Restrictive Practices

Pursuant to Resolution 96 (IV), adopted at the fourth
session of UNCTAD IV in May 1976, the Third Ad hoc
Group of Experts on Restrictive Business Practices has
held four sessions, with the objective of formulating a
set of multilaterally agreed equitable principles and
rules for the control of restrictive business practices
having adverse effects on international trade, particu-
larly that of developing countries and on the economic
development of these countries. The negotiations so far
have resulted in an agreed text on certain provisions
and have given rige to proposals of the Group of 77
(developing countries) and Group B (developed
market-economy countries) on other provisions. The
fifth session of the Group of Experts is scheduled for
July 10 to 21, 1978, and a diplomatic conference is
planned for the early part of 1979.

Whereas there was some indication that the set of
multilaterally agreed equitable principles and rulee
would not cover restrictions arising out of or affecting
the transfer of technology, on the theory that such re-

*As concerns the divergencies in perspective and legal framework
which exist among the proposals submitted by the three groups, see
Countess Peage Jefferies, Regulation of Transfer of Technology: An
Evaluation of the UNCTAD Code of Conduct, Harvard International
Law Journal, Spring 1977, vel. 18, No. 2, pages 309-342; Roffe, Inter-
national Code of Conduct on Transfer of Technology, Journal of
World Trade Law, vol. 11, No. 2 March/April 1977, pages 186 to 191.




strictions would be treated in the international code of
conduct on transfer of technology which forms part of
the ongoing program of UNCTAD’s Committee on
Transfer of Technology, this has not been borne out by
the proposals submitted on behalf of the experts from
the developing countries. According to the proposals of
the Group of 77, as reflected in the new text submitted
by the representative of Brazil on behalf of the Group
of 77 at the fourth session of the Third Ad hoe Group of
Experts, the principles and rales for the control of re-
strictive business practices would apply to any transac-
tion concerning, inter alia, licenses, the procurement
of technological know-how, equipment and processes.
However, the agreed text which resulted from that
fourth session dealing with the scope of application of
the principles and rules states that they are to apply to
all transactions in goods and services, thereby seem-
ingly excluding technology transfer transactions. An
agreed text has not yet emerged on the types of restrie-
tive business practices except as concerns cartels and,
to a certain extent, as concerns fixing the prices at
which goods exported can be rescld in importing coun-
tries.

In addition to the work on the formulation of a set of
multilaterally agreed equitable principles and rules
for the control of restrictive business practices, UNC-
TAD IV, in its Resolution 96 (IV), also called for the
elaboration of a model law or laws on restrictive busi-
ness practices in order to assist developing countries in
devising appropriate legislation. This work is to take
into account principles examined by the Second Ad hoc
Group of Experts on Restrictive Business Practices
(see UNCTAD document, TD/B/C.2/AC.5/6, 8 March
1976, paragraphs 28 to 43).

At the third session of the Third Ad hoc Group of Ex-
perts on Restrictive Business Practices, the UNCTAD
Secretariat requested that guidance be given to the
secretariat on how to prepare a first draft of a model
law in order that it might be an effective form of tech-
nical assistance to developing countries (see Report of
the Third Ad hoc Group of Experts on Restrictive Busi-
ness Practices on its Third Session, UNCTAD
document, TD/B/C.2/AC.6/10, 5 December 1977). The
UNCTAD Secretariat has given some indication that
this model law may not, as in the case of the agreed
text which emerged from the fourth session of the
Group of Experts, deal with restrictive business prac-
tices arising in connection with the transfer of technol-
ogy since they are being considered in the context of
the draft international code of conduct on transfer of
technology being drawn up by UNCTAD (see Consider-
ations for the Drafting of a model law or laws on
Restrictive Business Practices to Assist Developing
Countries in Devising Appropriate Legislation: Note
by the UNCTAD Secretariat, UNCTAD document, TD/
B/C.2/AC.6/8, 6 September 1977).

Specialized Agencies

Certain of the specialized agencies of the United Na-
tions system have also been engaged in studies and
recommendations concerning the activities of transna-
tional corporations and their business operations.

In November 1977, the Governing Body of the Inter-
national Labor Organization (ILQ) approved a

Tripartite Declaration of Principles concerning Multi-
national Enterprises and Social Policy which had
emerged from the work of meetings of experts con-
vened as early as 1972. The Tripartite Declaration
states, inter alia, that “multinational enterprises,
when investing in the developing countries, should
have regard to the importance of using technologies
which generate employment, both directly and indi-
rectly,” that “to the extent permitted by the nature of
the process and the conditions prevailing in the eco-
nomic sector concerned, they should adapt technologies
to the needs and characteristics of the host country,”
and that “they should also, where possible, take part in
the development of appropriate techmology in host
countries.” (See ILO Tripartite Declaration on Princi-
ples Concerning Multinational Enterprises and Social
Policy, ILO document 6B/204/4/2, 18 November 1977.)

The United Nations Educational, Scientific and Cul-
tural Organization (UNESCO) convened in April 1978
an expert meeting on the impact of transnational cor-
porations in the fields of competence of UNESCQ. The
terms of reference of the 15 specialists drawn from dif-
ferent regions of the world was to evaluate certain
studies prepared by the UNESCO Secretariat concern-
ing the influence of the activities of transnational cor-
porations and to formulate recommendations. The
results of that meeting have not yet been made known.

In the World Intellectual Property Organization
(WIPO) — a specialized agency of the United Nations
system since December 1974—the efforts to improve
the legal framework for the transfer of technology to
developing countries have been reflected in the activi-
ties leading to the review and modernization of the
patent system as it operates at the international and
national levels and to fostering a better understanding
of that system by its users, especially prospective tech-
nology recipients in developing countries.

The Paris Convention for the Protection of Indus-
trial Property is undergoing revision, particularly
from the point of view of introducing provisions of spe-
cial benefit to developing countries that would
facilitate the transfer of technology to these countries.

The Preparatory Intergovernmental Committee on
the Revision of the Paris Convention has held three
sessions so far and will meet again in June 1978. Sub-
stantial progress has been made on a number of key
issues under discussion. Notable among these are the
conditions, whether importation meets the require-
ment of working, and the circumstances in which
information is to be furnished concerning a corre-
sponding application or patent for the same invention
in another country of the Paris Union.

New Perspective

Further, a new perspective of intergovernmental
cooperation for development has emerged in the cur-
rent negotiations concerning the revision of the Paris
Convention for the Protection of Industrial Property. It
is reflected in the proposal to introduce in that conven-
tion a new article which would commit the Paris Union
to contribute to the development of developing coun-
tries by means of industrial property, in particular,
through legal-technical assistance to developing coun-
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tries. That effort is to bear on modernization of indus-
trial property laws and their administration, on the
establishment of national and regional organizations
responsible for the promotion of the use of industrial
property, on the best use of patent documentation, on
the encouragement of domestic inventive and innova-
tive activity through the incentives derived from the
industrial property system and on the best use of
industrial property in connection with the acquisition
of foreign technology and export of demestic technol-
ogy and domestic products.

Complementing this review of the patent system on
the international level, is the work, now nearing com-
pletion, on a new Model Law for Developing Countries
on Inventions and Know-how. This new Model Law
would replace the existing Model Law published in
1965 by BIRPI, WIP('s predecessor, and would provide
developing countries with an updated legislative tool
for the modernization of their national patent laws.

The new Model Law is being prepared by a Working
Group consisting of experts drawn from 19 countries,
both developed and developing. The Working Group
has held six sessions. At its next session in June 1978,
the Working Group will review the draft Model Law in
the light of the comments received from governments.
It is expected that the final version of the new Model
Law will be published later this year and then made
available for distribution.

The new Model Law recognizes the importance to a
developing country of acquiring technology. Detailed
provisions are included for effecting the transfer of
technology, where represented by inventions made the
subjects of patents or patent applications, and where
represented by know-how. It is the intent of the Model
Law that technology should be made available on
conditions which are consistent with the overall eco-
nomic aims of the government of the developing coun-
try, while affording the technology supplier a
reasonable return on his investment in developing the
technology.

One of the means for making sure that technology
transfer arrangements are consistent with the eco-
nomic aims of the government is to require that all li-
cense contracts, know-how contracts, contracts assign-
ing patents or patent applications and other contracts
of the same nature be registered with a government
agency. Part III of the Model Law establishes a legal
and administrative framework for the examination
and registration of such contracts. In conceptual terms,
Part III of the Model Law establishes a policy that, in
order for the contract to qualify for registration, it
should not impose an undue burden on the economy of
the country and, accordingly should not include
unwarranted restrictions. As a basis for examination
of the substantive provisions of the contract, a list of
18 restrictive terms is provided which are prima facie
contrary to the economic policy of the government. The
inclusion of any such term in the contract justifies in
principle the refusal to register the contract. However,
if the contract considered as a whole, is acceptable in
the light of the economic policy of the government, its
registration is permitted even though it contains such
aterm.

WIPO's legal work in the field of the transfer of
technology is not limited, however, to the improvement

of the international legal system of industrial property
and to assistance to developing countries in the mod-
ernization on the basis of model laws of their national
legislation dealing with inventions and know-how.

Practical tools are being fashioned to help industrial
enterprises and government institutions in developing
countries better understand the intricate subjects of
industrial property, to enhance their legal skills in ne-
gotiations with foreign enterprises holding patents or
trademarks and possessing know-how and to assist
government officials of those countries in carrying out
their tasks of reviewing and controlling technology
transfer arrangements.

In August 1977, WIPO published a guide on the
legal aspects of the negotiation and preparation of
industrial property licenses and technology transfer
agreements.

The Licensing Guide for Developing Countries is the
result of work undertaken by the International Bureau
of WIPO within the framework of the WIPO Perma-
nent Program for Development Cooperation Related to
Industrial Property. It was prepared in the light of the
exchange of experience in a Licensing Seminar and
with the guidance of a Working Group composed of ex-
perts designated by governments and the advice of con-
sultants.

The Licensing Guide identified the legal questions
which typically arise in the negotiation and prepara-
tion of licenses and agreements, points out alternative
approaches to those questions, draws special attention
to features which may be detrimental to the interests
of institutions and enterprises in developing countries,
and makes suggestions and provides solutions which
are most likely to serve their interests.

Four Parts

The Licensing Guide is divided into four parts: Part I
(Introduction) highlights the obstacles to the acquisi-
tion by developing countries of technology, outlines the
methods for the transfer of technology to developing
countries, draws attention to the importance of the
licensing of industrial property rights and the supply
of know-how in the acquisition of technology by devel-
oping countries and to the need for a clear understand-
ing of the legal arrangements for that acquisition. Part
IT (Negotiation Process) gives background information
on the process of negotiating industrial property li-
censes or technology transfer agreements. Part Iil
(Explanatory Notes and Examples) and Part IV
(Checklist of Points) treat matters common to all
industrial property licenses and technology transfer
agreements. They suggest questions for consideration
during the negotiation or in the preparation of a li-
cense or agreement. Part IIT also contains a descriptive
treatment of the issues presented and of their legal as-
pects and possible solutions and gives illustrations of
the ways in which the parties may wish to resolve
theseissues.

More recently, in March 1978, the WIPO Permanent
Committee on Development Cooperation Related to
Industrial Property asked the International Bureau of
WIPO to prepare a guide for government officials in
developing countries which would assist them in their
tasks under national legislation of reviewing the con-




trolling technology transfer arrangements.

We expect our efforts on this subject to be under-
taken in coordination with the work of other
organizations of the United Nations system, including
the United Nations Conference on Trade and Develop-
ment (UNCTAD) and the United Nations Industrial
Development Organization (UNIDQ). The latter
organization will soon organize, in June 1978, with the
assistance of the United Nations Development Pro-
gram (UNDP), a meeting of senior government offi-
cials at the policy-making level of government
regulatory agencies in 14 countries to assess their
functions, review their procedures for evaluation and
screening of proposals for the acquisition of technol-
ogy, define a set of model guidelines which could be
utilized in existing regulatory institutions in develop-
ing countries, and discuss the organizational setup
necessary for effective institutional regulation of for-
eign technology in developing countries.

The norms or standards now being negotiated in the
various forums of the United Nations system of organ-
izations which attempt to deal with the various ar-
rangements and practices associated with technology
transfer transactions are derived to a large extent
from existing measures at the regional and national
level. Many of these measures have their roots in the
systems of the developed market economies, where the
political, economic and social considerations are quite
different from those in the developing countries.

Developing country representatives in the United
Nations forums have nevertheless skillfully drawn on
the experience gained by the developed countries in
applying these national and regional measures. They
have ably argued for the adeption of similar measures
as part of the regulatory scheme being fashioned at the
international level to control transnational business
operations affecting the developing countries. At the
same time, they have pressed for the adaptation of
these measures and for the initiation of new measures
in order to take more fully into account their own, al-
beit limited, experiences, particularly in the Latin
American countries, in regulating technology transfer
transactions and other transnational business opera-
tions.

A brief review of the measures which have been
taken at the regional and national level, in both de-
veloped and developing countries, is thus necessary to
an understanding of the process of normative or stan-
dard setting activity which is being pursued at the
international level.

Regional Measures

On the regional level, the competent bodies of a
number of economic organizations have issued, or con-
template issuing, regulations and decisions or guide-
lines which have, or will have, a substantial impact on
technology transfer transactions, including arrange-
ments and practices concerning industrial property
rights.

In January 22, 1974, the Council of the Organization
for Economic Cooperation and Development (OECD)
issued its recommendation to the governments of its
member countries concerning action against restric-
tive business practices relating to the use of patents
and licenses. The recommendation listed certain abu-
sive practices, asked the governments to give consider-

ation to the desirability and feasibility of compulsory
licenses of patents and related know-how as a remedy
to restore competition and of making available proce-
dures for the registration of international licensing
agreements.. The council also instructed the Commit-
tee of Experts on Restrictive Business Practices to
keep the application of the recommendation under re-
view and to report to the council. (See Council Recom-
mendation of 22 January 1974 concerning action
against restrictive business practices and licenses. The
recommendation does not apply to Switzerland.)

More recently, on June 21, 1976, the OECD pub-
lished guidelines for multinational enterprises. The
OECD Guidelines include a list of practices that ad-
versely affect competition. Enterprises are called upon
to refrain from actions which would adversely affect
competition in the relevant market by abusing a domi-
nant position of market power by means of, for exam-
ple (among others) “anti-competitive abuse of
industrial property rights.” (See Guidelines for Multi-
national Enterprises, annex to the Declaration of 21
June 1976 by Governments of OECD Member Coun-
tries on International Investment and Multinational
Enterprises, OECD Doc. DCB 48/28/6/76. The Govern-
ment of Turkey did not sign the Declaration).

European Parliament

The European Parliament has similarly endorsed a
draft Code of Principles for Multinational Enterprises
and Governments, drawn up in 1976 by the European
Parliament delegation for relations with the United
States Congress. (See draft Code of Principles for
Multinational Enterprises and Governments drawn up
by the European Parliament delegation for relations
with the United States Congress (Annex to the Euro-
pean Parliament resolution on principles to be ob-
served by enterprises and Governments in
international economic activity, Official Journal of the
European Communities (No. C 118/15), 16 May 1977).)
The European Parliament-United States Congress
Draft Code stated that "Multinational enterprises are
to add to local scientific and technological capabilities
and are to permit the dissemination of technologocal
know-how on reasonable terms.” (Id., paragraph 45).

Within the European Communities, Articles 30 and
85 to 90 of the Treaty Establishing the European Eco-
nomic Community, have served as a basis for a
community-wide antitrust policy designed to regulate
restrictive trade practices affecting the internal mar-
ket and external trade of the Communities. The first
regulation implementing Articles 85 and 86 of the
Treaty was issued in 1962 and was modified and com-
pleted in that year and in 1963 and 1971. A Notice on
Patent Licensing Agreements, also issued in 1962,
listed a number of clauses in patent licensing agree-
ments which the Commission considered were not
caught by the prohibition laid down in Article 85(1) of
the Treaty. A regulation issued in 1965 dealt with the
application of Article 85(3) of the Treaty to certain
categories of agreements and concerted practices. More
recently in 1977, pursuant to that 1975 regulation, the
Commission of the Furopean Communities issued a
preliminary draft regulation on the application of
Article 85(3) of the Treaty to certain categories of pat-
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ent licensing agreements. The 1975 draft contemplates
that Article 85(1) of the Treaty of Rome will not apply
until December 1, 1987, to certain patent license
agreements even though they contain obligations re-
stricting competition of the kind defined in Article 1 of
the Regulation, unless the agreement contains one or
more of the restrictions or clauses specified in Article 3
of the Regulation or others not so specified but which
may be objected to by the Commission in accordance
with the procedure set forth in Article 4 of the Regula-
tion.

In the Latin American and the Caribbean continent,
the regional integration efforts have also had an im-
pacton technology transfer transactions.

Andean Group

The Agreement on Andean Sub-Regional Integra-
tion of May 26, 1969, which groups Bolivia, Colombia,
Ecuador, Peru and Venezuela (and, until October 1976,
included Chile) set up a commission which on Decem-
ber 31, 1970, promulgated its now famous Decision 24
entitled “Common Regime of Treatment of Foreign
Capital and of Trademarks, Patents, Licenses and
Royalties.” That Decision was in turn implemented on
the national level in each of the countries of the An-
dean Group. Ancther Decision 85 entitled “Regula-
tions for the Application of Rules Concerning
Industrial Property,” has been implemented in two
countries, Colombia and Ecuador.

The Treaty of Chagamuras of July 4, 1973, resulting
from the Georgetown Accord of April 21, 1973, crea-
ting the Caribbean Community, including the Carib-
bean Common Market (CARICOM), provides, inter
alia, for the harmonization of laws and administrative
practices concerning industrial property matters, in-
cluding patents, and restrictive business practices (see
Article 42 of the Annex to the Treaty Establishing the
Caribbean Community) and recognizes that certain re-
strictive business practices, defined in a manner
similarto that of Article 85(1) of the Rome Treaty, are
incompatible with the objectives of the Caribbean
Community (see Article 30 of the Annex to the Treaty
Establishing the Caribbean Community).

Mention should also be made of the Lome Conven-
tion concluded on 28 February 1975 between the Euro-
pean Communities and 46 States of Africa, the
Caribbean and the Pacific Region.

It is not directed at the regulation of technology
transfer arrangements and related business practices
as such, but instead contains interesting provisions on
inter-regional cooperation and assistance to promote
the flow of technology. It thus marks a different ap-
proach and perhaps heralds a new perspective indica-
tive of the kind of intergovernmental action that can
be expected in the future.

Article 31 of the Lome Convention commits the
European Communities to keep the 46 States of Africa,
the Caribbean and the Pacific Region better informed
on technological matters, to assist them in the selec-
tion and adaptation of technology suitable to their
conditions and needs, to facilitate their contacts and
relations with firms and institutions in possession of
the appropriate technological know-how and facilitate
the acquisition, on favorable terms and conditions, of

patents and other industrial property, in particular
through financing and/or through other suitable ar-
rangements with firms and institutions within the
European Community, and to contribute to the estab-
lishment and expansion of industrial research facili-
ties in these States with particular reference to the
adaptation of available technology to their conditions
and needs,

National Measures

On the national level, many countries, both de-
veloped and developing, have for years sought to con-
trol commercial, financial or investment transactions
or certain of their elements, as part of their interna-
tionaltrade or foreign investment policies.

In developed countries, the outflow of technology
has, in the interest of national security, been the sub-
ject of export control which limit the access to specified
technical information by particular persons inside, or
to others outside, the country or to anyone in desig-
nated countries. In addition, through laws on taxation
and on reporting on foreign investments and through
currency exchange regulations, developed countries
have indirectly controlled the kind or amount of tech-
nelogy or channelled the direction of its transfer tocer-
tain countries. Further, certain developed countries
have brought within the net of their antitrust laws, or
similar rules directed against restrictive business
practices, not only business transactions which take
place within their own borders but also overseas activi-
ties which affect their domestic commerce or their
trade with other nations. These transactions include
patent and trademark licenses and know-how con-
tracts.

Probably the most well-known of these national
legislative efforts are those which emanate from the
United States. The export control laws of that country
have been the subject of a number of articles in jour-
nals (see e.g. Conner, Controls on Exporting Technol-
ogy, Les Nouvelles, Vol. XII, No. 4, December 1977,
pages 248 to 253). The proposed tax reforms in that
country affecting business operations abroad, includ-
ing the treatment to be accorded to the repatriation of
profits, of which royalties for industrial property li-
censes and the remuneration for the supply of know-
how constitute a substantial part, are under close
scrutiny as concern the effect these reforms will have
on incentives for the transfer of technology.

Within the last year, a great deal of attention has
also been directed at the antitrust enforcement policy
of the Government of the United States. This has been
prompted by the “Antitrust Guide for International
Operations,” issued on January 26, 1977, by the Anti-
trust Division of the United States Department of
Justice.*

The Antitrust Guide provides a working statement
of government enforcement policy, illustrated by hypo-
thetical case examples in several significant areas of
business activity. The guide is intended to be respon-

*See Department of Justice press release, January 26, 1977. The
Guide itself is available from the United States Government Print-
ing Office. The text of the Guide has been reproduced in a number of
law journals, e.g., the Swiss Review of International Antitrust Law,
No. 1, September 1977, pages 5-47. The entire issue of that Review is
devoted to the Guide and the application of United States restrictive
business practices laws.
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sive to arguments by American exporters that uncer-
tainty over the possible application of United States
antitrust law to international operations was hamper-
ing the successful participation of American firms in
international trade and investment.*

The Antitrust Guide begins with an introduction
which explains the basis for United States jurisdiction
and the primary criteria for enforcement. In the com-
mon law tradition, guidelines are then set forth in the
form of illustrative cases, followed by an analysis of
likely approaches by the Antitrust Division to such
factual patterns. As has been pointed out by others,
very few of the cases deal with agreements among
United States firms only. Most of the hypothetical
cases involve a transaction with a foreign partner or
licensee, or presume the invelvement of a foreign gov-
ernment. Thus the Antitrust Guide, although not in-
tended primarily for the guidance of non-United States
firms, has considerable relevance to such firms.

The significance of this Antitrust Guide as concerns
technology transfer arrangements is evidenced by the
fact that at least six of the 13 hypothetical cases dis-
cussed directly involve industrial property licenses and
know-howcontracts.

If I have dwelled somewhat at length on the United
States legislation, especially that dealing with restric-
tive business practices and in particular the “Antitrust
Guide for International Operations,” it is because of
the impact which that legislation has had, not only in
shaping the framework of the anti-competition rulesin
the treaty of Rome and in the direction which the Com-
mission and the Court of Justice of the European Com-
munities are likely to implement or apply those rules,
but in influencing the content of the regional measures
and legislation which have been adopted, or are under
consideration, in a number of developing countries
governing technology transfer arrangements and re-
strictive business practices.

In the developing countries, national legislation
influencing the inflow of technology varies from one
country to another, and in certain countries has even
undergone many phases.

In the initial period following upon their indepen-
dence, a number of developing countries enacted a
comprehensive system of laws designed to encourage
foreign investment. Import regulations, particularly
lower tariff rates or exemptions on capital equipment,
components and spare parts or intermediate goods and
raw materials needed as inputs in the manufacture of
products embodying technology acquired from abread,
liberal laws on foreign ownership of domestic enter-
prises, flexible regulations on the employment of local
and foreign personnel, the reduction or exemption of
duties on exports of products, together with fiscal and
tax incentives, facilitated the flow of technology.

In other developing countries, particularly those not
so richly endowed with natural resources, foreign ex-
change regulations directed at the flow of payments
abroad, whether as dividends, royalties or income in
other forms or as the return of capital, have allegedly

*See Shenefield, Acting Assistant Attorney General, Antitrust Divi-
sion, Department of Justice, in the Forward to the presentation by
the Swiss Review of International Antitrust law of the United States
Department of Justice's "Antitrust Guide for International Opera-
tions,” Swiss Review of International Antitrust Law, No. 1,
September 1977.

acted as deterrent to the inflow of technology. In still
others, laws designed to encourage foreign investment
and foreign exchange regulations have been combined
or modified in various respects, thus operating with
mixed results. In certain instances, these laws have
been complemented, particularly in the last decade, by
legislation directed at the type of technology which
may be acquired, at its acquisition on reasonable terms
and conditions and at the restrictive business practices
embodied in, or related to, the technology transfer ar-
rangements concluded between domestic and foreign
enterprises.*

Increasing Attention

To what are we to attribute the plethora of legisla-
tive or quasi-legislative pronouncements emanating
initially at the national and regional level and then
from the various United Nations forums? Should this
normative activity in the field of the commercial trans-
fer and acquisition of technology be welcomed or
viewed with alarm? What can businessmen and their
lawyersdo to respond to it?

There are a number of reasons which have given rise
to the increasing focus of attention on transnational
business operations involving the transfer or acquisi-
tion of technology.

First, technology as a resource ranks along with
other factors of production as an indispensable ele-
ment of industrial and economic development,

Economic planners in the developing countries have
come to view the process of development with empha-
sis on self-reliance as dependent upon the
establishment of a strong technological base. That
base is regarded as consisting of technological capaci-
ties which facilitate the acquisition of selected technol-
ogy from abroad, its adaptation and exploitation and
its integration into research and development efforts
which nutrure and enhance locally created technology.

Second, technology is not only an inextricable link in
the economic life of a country; it permeates all walks of
life, so much so that not only its impact on economic
development is being subject to a rigorous analysis but
what it portends for the social and cultural fabric of
the nation is becoming a primordial preoccupation of
the social scientists, as evidenced by the studies under-
taken by the ILO or about to be embarked upon by
UNESCO.

Third, the governments of the developing countries
have felt that in order to strengthen the bargaining
position of their institutions and enterprises, espe-
cially in their dealings with technology suppliers
abroad, the legal framework within which negotia-
tions between prospective licensors and potential licen-
sees takes place must be more responsive to the
technological and economie objectives of the develop-
ing countries.

Consequently, as governments in developing

*Relevant excerpts of the laws, regulations and policy guidelines in
developing countries may be found in a number of United Nations
documents. See, among others, UNCTAD documents, TD/B/C.6/AC.
1/2/Supp.1/Add.1, 4 February 1975, TD/B/C.2/AC.5/Misc.1, 5 Sep-
tember 1975, and UNCTAD/ST/MD/4 (1975), paragraphs 285 to 364.
See also, UNCTAD document TD/B/C.2/AC.6/8, 6 September 1977.
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countries have moved to strengthen their national ca-
pacities, they have undertaken as well a more critical
appraisal of the input from abroad. Technology as a
substantial element in foreign investment transac-
tions has not escaped the web of regulation. Transna-
tional corporations as the generators of the bulk of
commercial technology and the transferors of it to the
developing countries have borne particularly the brunt
of the scrutiny at the national or regional level.

Fifth, it would appear that governments of develop-
ing countries feel that regulatory efforts at the na-
tional or regional level are insufficient in themselves
to ensure the acquisition of appropriate technology on
reasonable terms and conditicns.

Worldwide Forums

The fact is that developing countries have not been
content to simply enact national legislation or adopt
regional measures to control technology transfer
agreements. They also have pressed in worldwide
forums for the harmonization of their national ap-
proaches and for international legal controls, This sug-
gests that the existing ad hoc national and regional
efforts have not been thought in themselves sufficient
and that a global approach is necessary. Hence, the
movement to formulate and adopt an international
code of conduct on transfer of technology and
multilaterally agreed equitable principles and rules
for the control of restrictive business practices.

There are those who extol the merits of the progres-
sive development of international law and its codifica-
tion and welcome normative activity in the field of the
commercial transfer and acquisition of technology and
restrictive business practices related thereto as a sig-
nificant and long awaited step in that direction. They
will hasten to add, moreover, that this new wave of
normative activity and the parallel exercise in revising
the Paris Convention for the Protection of Industrial
Property have as their objectives to redress the imbal-
ance resulting from the historical and growing dispar-
ities between the developed and developing countries.
Hence, the need for internationally accepted provi-
sions which, on the one hand, spell out the distinct
obligations of technology suppliers and, on the other,
confer special benefits on the technology recipients of
developing countries.

Recognizing that it may not be pessible to embody
the desired obligations and benefits in an interna-
tional instrument legally binding states and their
enterprises, it is asserted that exercises to develop
international codes of conduct, guidelines or recom-
mendations are nevertheless potentially valuable. The
argument goes that they serve to educate nations as to
the various approaches to the control of international
business operations, including commercial arrange-
ments for the transfer or acquisition of technology, and
that they reflect the type of concerns felt by countries
who believe themselves victimized or at a disadvan-
tage. Further, it is said that these approaches may
eventually serve to harmonize the rules of interna-
tional competition and may produce the voluntary
abandonment of certain practices which are widely

condemned, thus helping to make the international
businessclimate more stable and more equitable.

Others will no doubt view this normative activity
with alarm. They will say that it is further evidence of
the encroachment of the state and its paternalistic
attitude. If only the forces of the market were allowed
to take their normal course all would be well, goes
their argument.

In a pessimistic vein, they may also assert that a re-
view of past efforts in this direction and of present
difficulties in approach indicates that achievement of
international consensus on questions of international
business practices is problematical, and that it is par-
ticularly doubtful that there can be agreement in the
near future on a legally binding code of conduct or
other enforceable scheme for international control of
commercial arrangments for the transfer or acquisi-
tion of technology and of adverse restrictive practices
related to such arrangements.

Thus the relative lack of progress in arriving at a
consensus on the legal form, quite apart from the con-
tent, of the proposed international code of conduct on
transfer of technology and the likelihood that the pro-
posed code of conduct for transnational corporations
and the proposed set of multilaterally agreed equitable
principles and rules for the control of restrictive busi-
ness practices will suffer a similar fate gives support to
this view. Accordingly, it is asserted that the most
important methods of controlling international busi-
ness transactions are, and must remain in the near fu-
ture, at the regional and national level.

It is true that a claim can be made that the
experience in regions, such as the European Communi-
ties, and in certain countries such as the United States,
tends to demonstrate that regional or national legisla-
tion, vigorously and imaginatively applied and inter-
preted, can be quite effective to deal with certain busi-
ness practices, even those of an international character
or involving transnational corporations, and that
strong enforcement can aid in the development of large
common market areas and can create a comparative
ambiance conducive to innovation, efficiency and
growth.*

Caution of course needs to be exercised in making
value judgments as to whether national or regional
regulation of the commercial acquisition of technology
by developing countries has been effective. Economists
are by no means in agreement as to what the indicators
of success should be nor on what interpretation may be
drawn from them even when they are applied.

One can of course cite for a given developing country
the number of technology transfer arrangements that
have been registered, how many were presented with
questionable terms and conditions, how many of these
were reformulated, how much royalty payments were
reduced through renegotiation and how much foreign
exchange was apparently saved as a result.

Yet, regulatory systems in a particular country need
to be evaluated over acertain period of time if statisti-

*See e.g., Shenenfield, Foreward to the presentation by the Swiss Re-
view of International Antitrust Law of the United States Depart-
ment of Justice’s "Antitrust Guide for Internationai Operations,”
Swiss Review of International Antitrust Law, No. 1, September
1977, page 2.
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cal samples and comparisons are to have any meaning.
In most of the developing countries which have laws
governing the transfer of technology and restrictive
business practices related thereto these laws have had
a duration of, on the average, five to eight years, and
in at least one country they have undergone revision
three times in that span. Moreover, in certain coun-
tries political changes accompanied by new directions
in economic policy designed to bring about a different
climate for foreign investment are often followed by
legislative reforms, thus interrupting the process of
evaluation in that country and rendering moot the ini-
tial inquiry.

Further, since not all the developing countries are in
the same stage of economic development and do not
have the same or even similar regulatory systems it is
difficult to compare their successes and conclude that
the system in one given developing country is more or
less effective than the system in another.

Regional Problems

Even regional measures may not be the panacea that
their authors believe. Within the European Communi-
ties, the opposition encountered by the Commission to
its recently issued preliminary draft regulation on the
application of Article 85(3) of the Treaty to certain
categories of patent license agreements, suggests that
regional legislation and its implementation through
administrative regulations may not be the ultimate
answer or that at least the concepts they currently con-
tain, or which the Government regulators propose they

' should contain, are not acceptable to all the interests
concerned.

Divergent views also exist on the impact on foreign
capital flows of Decision 24 of the Andean Commis-
sion. Some claim that despite its promulgation, foreign
investors have generally viewed the business climate
favorably in the Andean Group countries. QOthers
claim that the decision has reduced capital flows to the
Andean countries and increased investments in neigh-
boring countries. They also point to the fact that one of
the six countries initially forming this Group has with-
drawn, giving ostensibly as one of its chief reasons the
putative discouragement to foreign investment that
resulted from the Cartagena Agreement. Still others
argue that the effects of Decision 24 on foreign invest-
ment are as yet impossible to determine.*

If the conclusion emerges that each developing coun-
try or region should seek and adopt the system which
serves best its political and economic objectives, there
remains the question whether diverse regulatory poli-
cies among the developing countries is in the long run
conducive to their interests as a whole and to interna-
tionalinvestment and trade in general.

A credible argument can be made that different na-
tional and regional regulatory systems operating
essentially on the same types of international business
transactions may produce clashes with the policies of

. neighboring states and may place transnational corpo-
rations in a situation where they are subject to differ-
ent and even conflicting rules. Under such
*See e.g., Coonrad, the United Nations Code of Conduct for Transna-

tional Corporations, Harvard International Law Journal, Spring

1977, Vol. 18, No. 2, pages 273 to 307 at p. 280 and other authors
cited therein.,

circumstances the decision to invest in a given country
will turn not on the comparative economic and political
advantages but also on its legal framework, whereas
the law ought, in principle, be neutral and the same in
eachcountry.

In other words, one would like to believe that the
existence of the customary factors of preduction —
such as the availability of raw materials and labor, a
technological base, capable management and adequate
infra-structure and the proximity to markets — to-
gether with the political and economic stability of the
country and other endowments, should play the deci-
sive role in business decisions and that the function of
the law should be to underpin and secure in a neutral
way the business transaction.

Thus, the thesis can be put forward that if transna-
tional business operations are to flourish, the ultimate
objective should be to construet a legal framework
within which the rules for a given transaction entered
into by enterprises, and also by government institu-
tions acting in a commercial context, are neutral and
neither depend for their application on the country in
which the transaction is to take place or has contacts or
whether that country belongs to a given group of coun-
tries, nor on whether one or the other of the partnersto
the transaction has its roots in a given country, nor on
the characterization of the type of technology being
transferred or acquired nor on the industry with which
thetransaction is concerned.

It is difficult to believe that thisis an attainable goal
in the near future. The prevailing thinking in the cur-
rent process of normative activity — whether it be in
the north-south dialogue or in the east-west encounters
— belies its likelihood.

Special Regime

What is evolving instead is the concept that when a
transnational business operation will take place or will
have contacts in a country of a given group or among
countries of that group or will have contacts between
countries of one group and those of another, different
rules should apply to that operation or to one or more
of its contacts according to a special regime. That re-
gime is to be applied to transactions in or between the
countries of the group in question or to transactions be-
tween the groups of countries in question or to the
transactions an enterprise transferring or acquiring
technoleogy which has certain definable links with a
country in that group or with the group itself.

There is even some thought being given to further
extending this special regime approach so as to make
it, or certain of its rules, dependent, in addition, or
alternatively, on the field of technology or the category
of industry concerned.

These latter two extensions have not yet been em-
bodied in the draft international code of conduct on
transfer of technology not in the draft set of
multilaterally agreed equitable principles and rules
for the control of restrictive business practices, as now
being prepared. They are likely to be embraced, how-
ever, in the formulation of the code of conduct on trans-
national corporations and in certain provisions of the
revised Paris Convention.

Special regimes or rules allowing a different treat-

8L61 Toquiadaq

267



e

December 1978

268

ment to be applied to foreign enterprises or their
operations are not of course unknown in international
law.

Thus, a country may under certain circumstances
exercise jurisdiction over an enterprise whose bage of
administrative operations is situated elsewhere and
apply to such of its business activities as have contacts
with the country a regime or rule different than that
country would apply to its national enterprises. Thisis
particularly so, for example, in connection with laws
concerning taxation, shipping and the acquisition of
natural resources, to mention but a few of the more
prominent cases,

The special regimes or rules mentioned above have
generally, however, been subject in most international
treaties and under international law to at least the
principle that where national treatment is not ac-
corded the exception should apply to all foreigners
without discrimination and not to just those foreigners
of a given country or group of countries.

Special regimes or rules are also recognized under
international treaties pursuant to which exceptions to
substantive legal precepts otherwise applicable to all

technologies or all industries are allowed for specified”

fields of technology or industrial sectors where over-
riding reasons of national security or defense are in-
volved. National legislation in a number of countries
has extended this exception to certain products or pro-
cesses regarded by the government as vital to the
national economy, for example, pharmaceutical prod-
ucts or processes. However, it is possible that the
extension of the exception to such products or processes
or similar ones may not withstand judicial scrutiny, as
occurred in one developed country whose highest court
recently struck down the exception for pharmaceuti-
cals on the ground that the constitutional provision
favoring scientific progress through the grant of pat-
ents allowed no distinction to be made among techno-
logical fields.

Preferential arrangements in favor of developing
countries are also not unknown in certain areas of
international economic reiations. Special provisions
for the benefit of such countries appear in multilateral
trade agreements, particularly in the General Agree-
ment on Tariffs and Trade (GATT) and in commodity
agreements covering such commodities as tin, sugar
and coffee. So also, special provisions in favor of devel-
oping countries exist in the two copyright conventions
— the Berne Convention for the Protection of Literary
and Artistic Works and the Universal Copyright Con-
vention — both as a result of revisions carried out in
1971.

Pressure is now being brought in United Nations
forums by the representatives of the developing coun-
tries to extend these precedents and introduce in the
international normative or standard setting instru-
ments now being negotiated on the transfer of technol-
ogy, industrial property and restrictive business
practices mechanisms which would afford preferential
or differential treatment on a nonreciprocal basis to
national enterprises of developing countries and which
would place special or additional obligations on na-
tional enterprises of developed countries in order to en-
sure the equitable application of the principles, rules

or guidelines embodied in these instruments and thus
reduce the disparities and inequalities which are
claimed to exist in the present legal systems and in
their economies.

We are all fully aware of the legal issues, not to
speak of the political, economic and other difficulties,
which may arise in attempts to classify a given country
in one group or another or to determine whether a
given enterprise or institution or its related entities
should be identified with a particular country or group
or to characterize the nature of the technology or the
industry in question, when faced with the task of
applying a rule fashioned for a given transaction
which is based on such a classification or difference.

It remains to be seen to what extent the special re-
gimes and rules to which reference has been made will
ultimately find their way into the international norm-
ative or standard setting instruments ultimately
adopted or revised as a result of the negotiations now
under way in the United Nations forums. The particu-
lar kinds of situations in respect of which special
regimes and rules are being claimed are now being
clarified. The scope of application of the special re-
gimes and rules which will emerge will be known in
the next year or so when it is expected that the diverse
issues involved will be resolved at diplomatic confer-
ences.

Courses of Action

In the meantime, one may ask what businessmen
and their lawyers can do to articulate their views on
the matters raised in these intergovernmental forums,
to ensure that their views are taken into account as
part of the input of the governments which are negoti-
ating in such forums, and to influence the develop-
ments which are expected as a follow-up to the
adoption of the new international instruments.

At the outset, may I begin with the Licensing Execu-
tives Society International itself. International
conferences, such as the present one, provide an oppor-
tunity to exchange views, to clarify the problems and
to bring to the forefront the interests of licensing
executives in their solution. May I also suggest that
such conferences be organized from time to time i
developing countries, thus facilitating the attendance
of business executives in such countries and the par-
ticipation as well of government officials from these
countries.

The transmission of the attitudes of licensing execu-
tives to government officials directly responsible for
deciding government policies and negotiating in
intergovernmental forums is also indispensable. A
number of avenues to achieve this exist.

One is through a vigorous presentation of the inter-
ests of licensing executives in the consultations gov-
ernments have with the business sector as part of the
process of formulating the government policies, strate-
gies and tactics that will be pursued in the
negotiations at the intergovernmental level. An eve
further step is to obtain the participation of LES mem-
bers in the government delegations which are ap-
pointed to present the government’s position in the

various United Nations forums. )
Alternatively, or additionally, the Licensing Execu-




tives Society International may participate directly
through its status as an observer international organ-
ization in the intergovernmental meetings of the
organizations of the United Nations system, including
those organized by UNCTAD, UNIDO and WIPQ, asis
thecase now.

Another avenue is for the Licensing Executives Soci-
ety International to have close relations with the
Secretariats of the organizations of the United Nations
system. The formation last year by LES International
of its International Activities Committee to maintain
coordination among all Member Societies and LES
International in its relations with the organizations of
the United Nations system, particularly UNCTAD,
UNIDO and WIPO, provides a vehicle for effective liai-
son. In this connection, I am pleased to be able to state
that the International Bureau of WIPO has already
had an extensive and fruitful exchange of information
and views with the International Activities Commit-
tee. [ had the pleasure of personally participating in
that exchange which took place most recently in
February of this year in Geneva and brought together
for discussions with WIPQO staff such distinguished
members of LES International as its President, Dudley
B. Smith, Henry Hodding, John Gay, Marc Besso,
Denis Maday, Kenneth Payne, Fernando Pombo Gar-
cia and Leonard B. Mackey.

Contacts with governments, whether individually,
or collectively in intergovernmental forums, and with
the Secretariats of the organizations of the United Na-
tions system will become increasingly significant in
the near future. These organizations will soon turn to
the important task which still awaits at least some of
them, namely, the devising of model laws and the
provision of technical expertise to developing countries
in order to enable these countries to fashion a national
regulatory framework on the basis of the norms and
standards negotiated at the international level. In that
process, it may be expected that experts drawn from
developing as well as developed countries will partici-
pate both in the working groups which will prepare
these model laws — as has already occurred in WIPQ
— and in the expert missions which the Secretariats
will put together at the request of a government of a
member state to assist it in adapting those model laws
tothe particular needs of its country.

As concerns members of LES International individu-
ally — whether they be licensing executives with busi-
ness or legally-oriented skills — may I suggest one or
two thoughts for your consideration. In your current
and future dealings with enterprises and institutions
in developing countries, a re-examination of the tradi-
tional approaches and clauses used by technology sup-
pliers in negotiating license agreements may be in
order, particularly as the norms and standards emerg-
ing at the international level become more crystalized.
You should even be prepared to face a review of your
current license agreements as it is not yet altogether
clear that these norms and standards will not be
applied by governments to existing technology trans-
fer arrangements and practices.

At the same time as this re-examination is taking
place, may I suggest that licensing executives in de-
veloped countries make better known their attitudes
and the types of problems they have been facing in
their dealings with enterprises and institutions in

developing countries. I do so for the following reason.
While I have heard in private circles, in professional
gatherings, in government forums, and in intergovern-
mental meetings the explanation of government repre-
sentatives from developing countries of the difficulties
they say their enterprises have encountered in deal-
ings with developed country partners, in contrast, I
have heard little, if anything, openly said about the
difficulties — the specific kinds of legal problems —
which developed-country partners have encountered in
their dealings with developing country partners. The
nature of the diffuculties can be assessed by govern-
ment officials in the developing countries concerned,
particularly in light of the views of business executives
(in developing and developed countries) on these diffi-
culties and on the government’s approach to their solu-
tion. These concerns should be expressed with a view to
influencing in a more balanced way the course of the
future regulatory framework which is expected to
evolve, particularly now at the national and regional
level, in the fields of the commercial transfer and
acquisition of technology, industrial property, restric-
tive business practices and other operations of trans-
national corporations,

In conclusion, the attitudes of technology suppliers
and technology recipients as well as governments to-
ward the terms and conditions of license agreements
are changing. Technology recipients, especially those
in developing countries, are questioning the scope of
the rights traditionally claimed by technology suppli-
ers of developing countries and are increasingly seek-
ing from them additional obligations.

The efforts of technology recipients to improve their
bargaining position and their skills in negotiating li-
cense agreements requires a fuller awareness on their
part of which of the claims of the technology supplier
are legitimate and which responsibilities can be
reasonably demanded.

Correspondingly, it is incumbent upon technology
suppliers to reappraise the new setting for technology
transfer undertakings in developing countries, to re-
view the nature of their responsibilities toward tech-
nology recipients and the demands asked of them, to
bring to the forefront the problems faced in developing
countries by technology suppliers and to try to achieve
a greater awareness on the part of technology recip-
eints and their governments of these problems and the
difficulties which technology suppliers have in over-
coming them, given the broader economic and social
objectives of the development process in the developing
countries.

It is only then that a favorable climate for the trans-
fer of technology from enterprises in developed coun-
tries and its acquisition by enterprises and institutions
in developing countries can result.

NOTES

1. ECOSCO Resolution 1913 (LVII), 5 December 1974, United Na-
tions document E/5570/Add.1 (1975).

2. The Group of Eminent Persons (established by the United Nations
Secretary-General pursuant to ECOSOC Resolution 1721 (LIID), 28
July 1972, United Nations Document E/5209 (1972), to study the ef-
fects of transnational corporations as follows: “Enterprises which
own or control praduction or service facilities outside the country in
which they are based. Such enterprises are not always incorporated
or private; they can also be cooperative or state-owned entities.” See
Report of the Group of Eminent Persons, The Impact of Multina-
tional Corporations on Development and on International Relations

(United Nations document E/5500/Rev.1, ST/ESA/6 (1974), United
Nations Publication, Sales No. 74.ILA.5, page 25).
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