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€) Which establish a total or partial purchasing option
in favour of the supplier of technology.

) Which obliges the purchaser of technology to transfer
to the supplier the inventions or improvements which
are obtained by virtue of the use of that technology.

g) The obligation to pay royalties to the licensor on non
utilized patents.

h) Which prohibit or limit in any manner the export of
products manufactured under the respective tech-
nology. In exceptional cases duly qualified by the
respective authority of the licencing country it is
possible to admit such clauses but never in respect
of subregional trade or in respect of the export of
similar products to third countries.

i) Other clauses with equivalent effect.

At the same time, this Decision requires that this type
of agreement incorporates at least clauses in relation
to the following:

a) ldentification of the modalities required for the trans-
fer of technology.

b) Contractual value of each of the elements incor-
porated in the transfer,

¢} Term of licence.

4, ADDITIONAL TAX -~ Royalties, profit sharing, or
remuneration from the use of trademarks, patents, for-
mulas, technical assistance or the like paid or credited
in account to persons without address or residence in
this country are taxed by Additional Tax at the rate of
400 (Art. 61, Chilean Income Tax Law).

This tax is applied as a general rule on all sums paid
or credited on account, without any deduction whatsoever
excepl in the case of certain royalties or technical as-
sistance which are qualified as useful for the develop-
ment of the country in relation to new industrial, mining
or agricultural processes, in which case the President
of the Republic, prior to the report from the Corporation
for the Promotion of Industry and from the Executive
Committee of the Central Bank of Chile, may authorize
the deduction of expenses incurred in the production of
the royalty or in the transfer of technology for an amount
which cannot exceed in any case 20% of its gross value.

Furthermore, certain royalties or technical assistance
may be qualified as improductive or unnecessary for the
economic development of the country in which case,
the President of the Republic, in accordance with a re-
port from the aforementioned institutions may raise the
rate of this tax to B0%.

5. HIGHER OR LOWER RATE OF TAXATION — As per
Decree No. 1.422 of the Ministry of Finance, dated 30th
of June, 1969 and published in the Official Gazette on
the 4th of August, 1969, three priorities were established
in relation 1o the percentage of expenses which could
be deducted as royalty or technical assistance and
qualified as useful:

Priorities One and Two and Three allow a deduction
of gross expenses of 209, 15% and 109% respectively. It
also stipulates that during the month of October of each
year the President of the Republic will qualify the use-
fulness of the royalties and technical assistance and
stipulate the priorities which cerrespond.

The Ministry of Finance Decree No. 1.745 of the 31Ist
of October, 1972 established number “one™ priority for
the following:

a) Rights for the editing and reproduction of books and
magazines.

b) Licences and technical assistance for the exploration,
exploitation and refining of oil.

Documents are not required to prove the deduction
of expenses. The priorities established in this Decree are
in force during 1973 and are applied only to royalties
and technical assistance generated in this calendar year,
even though the payment of the additional tax may take
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place in another period.

Furthermore, Finance Decree No. 1.351 of the 15th
of June, 1970, published in the Official Gazette of the
26th of August, 1970, ruled on the application of the in-
creased additional tax, establishing that in November
of each year the President of the Republic would deter-
mine the royalties or technical assistance qualified as
improductive or unnecessary for the economic develop-
ment of the country and the new taxes applicable for the
following year would be then established.

Ministry of Finance Decree No. 1833 of the 2nd of
November, 1972 published in the Official Gazette of the
9th of December, 1972 increased the additional tax on
royalties or know-how for the following activities which
were considered as not useful, as follows;

a) Manufacture of perfumes, cosmetics, dyes and per-

fumery products in general ..o, 80%
b) Reproduction of labels and designs ........coocccinivneene 50%,
€) Clothing ..o 50%
d) Wines, liquors and the like ..., 6007
¢) Furniture manufacture ... 500,
f) Reproduction of playing records .........c.cooeeeennnn. 809%,

These additional tax increases are applicable as from
the Ist of January, 1973 and affect the royalties and know-
how which are paid or credited or accounted as expense
or placed at the disposal of the licensor.
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Background

Technology, understood to be that body of knowledge
relating to a mechanical trade or industrial art and, in gen-
eral, to any customary occupation which has repercussions
in the economy, and that body of knowledge making possible
the practical application of scientific knowledge in industry,
agriculture, cattle and poultry raising, fishing, and even in
hunting, as well as commerce, clearly constitutes a patri-
monial value, inasmuch as said technology constitutes a sup-
plier of needs when in the market it is desired and sought
after by those who wish to satisfy their needs. Therefore,
technology is the object of commercial transactions even
in those cases in which it has not been incorporated in a
tangible or material form,

This is not a new concept. In earliest recorded times the
secrets of artesans in such fields as pottery were passed on
from one person to another. In the majority of the cases
this was done without any exchange taking place, such as
the case of inheritance from father to son. But without a
doubt such transfer implied a burdensome cost when the
secret was passed outside the family circle in exchange for
a specific amount of corn or other product used in barter.

Like any other indispensable supplier of needs, tech-
nology has continued to be passed on from one person to
another over the years by means of all known transfer
systems: principally by barter or sales and, particularly in
recent years, through the licensing system,

As has been implied, barter was the principal instrument
used for the transfer of technology in ancient times because
the usc of money was slow to appear in the primitive
economic systems and there was no other equitable means
of carrying out commercial transactions other than barter.
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When money did appear, even though it was simply one
of the carly instances as shown by the primitive cylinders
containing pieces of precious or odd metals, precious
feathers and other primitive monetary symbols, and of course
the minted coins, the sale of technology gradually was
used in place of barter and eventually replaced it in com-
mercial transactions and customs.

The Kcensing contract appeared at the time that the
modern legal system was being established and came as an
outgrowth or different form of leasing. In essence it is a
contract by means of which one party (an individual or
juridical person) grants to another party the permission or
authorization which he is legally empowered to assign in
exchange for some type of compensation, cither money or
kind (usually money). Licensing in turn replaced commercial
sales in transactions related to the transfer of technology
because of its flexibility, and above all because it was more
equitable.

In elffect, as an instrument for the transfer of technology
the license is more cquitable than commercial sales be-
cause, in the latter case, the parties (the seller and the buyer
of technology) must evaluate the goods and services to be
exchanged at the precise moment the transaction is made,
whereas a licensing agreement extends the rendering and
receiving over a period of time, whether defined or un-
limited. and is conditioned on certain events (volume of sales,
compliance with minimum standards of quality, full pay-
ment of past royalties, etc.} which in the majority of cases
makes it impossible that the licensor receive any payment
which might be insignificant in comparison with the volume
of business done by the licensee, that is to say the bene-
ficiary of the license, and at the same time preventing the
licensor from receiving any large payment which might be
out of proportion to the volume of the licensee’s business.

Nevertheless, although Mexico is one of the countries
which [ollows the written law system rather than common
law practices, licensing contracts for the transfer of tech-
nology were not regulared by law in any way whatsoever
until the end of 1972, This lack of regulation, far from being
undesirable or unfortunate, actually was a positive factor
since within the limits of the general principles of law and
particutarly by the principles derived frem the Civil and
Commercial Codes the contracting partics had a great deal
of frecedom to enter into these agreements. This meant a
great flexibility to negotiate and reach mutual agreements.
This system was originally used to import technology from
abroad for the purpose of creating Mexican industry engaged
in business which would produce products to substitute im-
ports under the shelter of a government policy of import
dutics which clearly protected the Mexican businessman,
whether he was an authentic national or a Mexican by legal
definition even though he represented, either totally or
partially, foreign capital investment. Later and unfortumately
only in recent years has the objective of importing tech-
nology been to contribute to the industriaiization of Mexico.
But now this industrialization is focused on the manufactur-
ing of products intended wholly or partially for export, creat-
ing the necessity for quality and prices competitive in inter-
national markets where protection by the Mexican govern-
ment is impossible.

Unfortunately, under the pressure of the need to con-
tinue importing foreign technology, Mexico taxed the
profits earned by the suppliers of such technology at a lower
rate than those paid on profits earned in Mexico in ordinary
commercial operations by companies established here and
which represented foreign investment, whether wholly or
mostly foreign capital or a majority of foreign capital and a
minority of Mexican capital. This situation opened the
“legal way” by which many foreign investors sent a part
of the profits earned here by their Mexican companies abroad
because even though the remittances were still subject to
tax, this tax was less then the levied of profits. Therefore
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the so-calted “technical assistance contracts” proliferated
and profits sent abroad as “royalties™ by foreign investors
reached amounts, although never officially published — per-
haps for the lack of adequate statistics — were nonetheless
known in very reliable approximate numbers and caused
grave concern among Mexican government authorities who
were responsible for the struggle to balance Mexico’s
cternally unfavorable balance of payments position and
counter the evasion of taxes even through the *legal”
practices.

This deep concern on the part of the Mexican authorities,
together with the concern Latin American economists were
then expounding in some forums of international organiza-
tions such as the United Nations and its organizations known
as CEPAL, UNCTAD, etc., not only strengthened their fears
and the desire to combat tax evasion practices for profits
earned by companies with foreign capital, but also strength-
cned their determination to combat what they considered to
be the costly purchase of inadequate and obsolete tech-
nology. This determination was reinforced by the belief that
il Japan, a country already considered to be highly in-
dustrialized had obtained good results by controlling the im-
port and transfer of technology, then because of their in-
dustrial weakness the Latin American countries should have
even more reason to control such transfer of technology, as
Brazil had boldly done in 1962 issuing Law No. 4131, later
modilied in 1964 by Law No. 4390.

This combination of concerns was inherited by Mr.
Luis Echeverria Alvarez and carried by him during his
presidential campaign and first year in office. Conse-
quently, in his first State of the Nation Message to Congress
on September 1, 1971, President Echeverria addressed the
transfer of technology process in Mexico, although it had
only recently come under careful study. But even then certain
easily discernible characteristics were evident.

The industrial development of Mexico was still dependent
on imported technology and this meant a clear dependency
on foreign technology. The technology imported up to that
time was principally from the United States and it had been
provided without any adaptation to the local condirions of
Mexico, thereby causing increased production costs and de-
creased possibilities for export sales. Frequently technology
was imported by means of “tied in” contracts. Up to that
time Mexicans had been in a weak position to adeguately
negotiate contracts for the transfer of technology and there-
fore had to accept disadvantageous conditions. Payments
made by Mexico up to that date for the purchase of tech-
nology had been misrepresented and obscure. Very often
the royalties established in the contracts had no value what-
soever in comparison with the indirect payments imposed by
the suppliers of technology through the enforced purchases
of ingredients or “inputs” at excessive prices. Such “in-
puts” were often machinery, raw materials, technicians, ad-
ministrators, etc.

Consequently, President Echeverria announced the carly
adoption of measures to create an obligatory registry of all
contracts for the transfer of technology and apparently, a
short time afterwards, Mr. Jos¢ Campillo Sainz was ap-
pointed to prepare suitable legislation for the establishment
of such a registry.

After a number of consultations with the affected sectors
of the economy, the President of the Republic, on the basis
of a Proposed Law drawn up by Mr. Jos¢ Campilio Sainz,
submitted to Congress the proposed legislation for the
Registration of the Transfer of Technology and the Use and
Exploitation of Patents and Trademarks. This proposed
legislation, after undergoing very minor amendments, was
finally approved by Congress on December 28, 1972 and
after the corresponding authentification and official an-
nouncement, it was published in the “Official Gazette™ (The
official publication of the Mexican Government) December
30, 1972.
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For more full information on the provisions of this Law,
a full copy of its articles appears at the end of this Ex-
position, as Appendix One. Therefore, for the purposes of
this discussion it appears useless to refer to each and every
one of the precepts of the Law. Rather, it should be more
desireabie and useful to simply state the more outstanding
general principles and make a few brief comments on certain
other general requirements closely related to the Law. Un-
fortunately, we are still not able to comment fully on the
application of this Law because it went into effect so recently
(January 25, 1973),

For the effects herein set forth, these more outstanding
principles shall be examined following, in general, the system
proposed by Mr. Fernando Alejandro Vizquez Pando, dis-
tinguished professor of the Universidad lberoamericana of
Mexico City in his article “Notes for the Study of the New
Law for the Transfer of Technology and the Use and Ex-
ploitation of Patents and Trademarks™, a highly recom-
mended article which appeared in JURIDICA, Anuario del
Departamento de Derecho de la Universidad Iberoameri-
cana, Vol. 5, 1973, pages 701 ff.

Creation of a National Registry for the Transfer of Tech-
nology
In accordance with the stated objectives of the President,

the Law established a new registry under the name herein -

set forth, the registration of which must be interpreted as
in accordance with that which is set forth in the Law, and
is applicable to contracts relative to the transfer of tech-
nology as properly defined, technology patented in Mexico
and therfore the licenses for the use and exploitation of
patents, and the licenses for the use and exploitation of trade-
marks. This is logical inasmuch as trademarks are instru-
ments for the commercial use of products in which technology
is employed.

What Must be Registered?

In accordance with Articles 2, 4, 7, 8, 9 and 10 all docu-
ments which contain acts, contracts or agreements, whatso-
ever their nature, if they are to take effect in Mexico and
have as their objectives licenses for the use and exploita-
tion of trademarks and patents, or whose objectives are the
transfer of technology, whether this consists of the supply of
technical knowledge by means of plans, drawings, models,
manuals, instructions, formulations, specifications, personnel
training and development, or any other form of said supply,
or consists of the basic engineering or detail engineering for
execution of installations or the manufacturing of produects,
or the supply of technical assistance, whatsoever the formula
be by which technology is provided, all must be submitted
to the registry and eventually registered, provided that the
registrar does not find any objection to the same.

In order for any act, contract or agreement to be reg-
istered it must not contain any term which is objectionable
according to Article 7 of the Law. The following terms are
objectionable;

B) That exactly the same technology being transferred
may be freely obtained in Mexico; 11) That the price or
other benefit offered (royalties, or considerations) constitutes
an unjustified burden for the Mexican economy by not being
directly proportional to the technology which is being trans-
fered, or in other words, that this price or benefit offered
is expensive, high or injurious; 1I) That the supplier of tech-
nology has the possibility of participating in or managing,
directly or indirectly, the administration of the recipient of
technology; IV} That the recipient of technology has the
obligation to transmit to the supplier of technology in a
burdensome or give-away manner the trademarks, in-
ventions, innovations, or improvements which the recipient
may obtain; V) That the recipient of technology is obligated
to limit his own research or technological development;
V1) That said recipient is obligated to acquire equipment,
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tooling, parts or raw materials exclusively or solely from one
determined source, that is to say, when the supplier im-
poses upon the recipient the use of determined equipment
or certain raw materials, i.e., when it is imposed upon the
recipient that he must use one sole source for the supply of
his equipment or raw materials; VIl} That, contrary to the
interests of Mexico, as determined by the registrar, the
recipient of technology totally or partially limits his freedom
to export the products manufactured; V1II) That the pur-
chaser of the technology is forbidden to acquire com-
plementary technology, IX) That the recipient is obligated
to sell the products exclusively to the supplier; X) That the
recipient must permanently employ personnel designated
by the supplier of technology; XI} That the recipient of tech-
nology is obligated to limit his volume of preduction or
loses the freedom to set prices for his products, both in the
Mexican market and the export market, if exportation is
involved; X1I) That the recipient of the technology is obii-
gated to give (or already has given) the supplier of tech-
nology the exclusive distribution rights for the products of
said supplier within the Mexican Republic; XIiI} That ex-
cessive terms or conditions are established (as determined
by the registrar), and those which are compulsory for the
recipient of technology for more than ten years will always
be considered excessive; XIV) That it i1s agreed foreign
courts are to decide conflicts and it is agreed that said con-
flicts must be resolved according to foreign laws, inasmuch
as the Mexican laws have jurisdiction in all such conflicts
as a consequence of having jurisdiction for said acts, con-
tracts or agreements.

Nevertheless, according to the judgement of the registrar,
any act, contract or agreement which may be objectionable
according to the foregoing reasons, in the case that the tech-
nology which is being transferred is considered to be of
particular interest to the country, may be registered pro-
vided these objectionable terms are not contained in
Numbers 1), 1V), VID, XII), X1V), inasmuch as those ob-
jectionable lerms must be applied. The foregoing is set forth
in Article § of the cited Law.

When Application and Registration Must be Made.

Even though the Law in the terms which were set forth
when it was passed, established a different kind of treatment
for the acts, contracts and agreements which were already
in force before said Law became effective, this discussion
shall be limited to the normal treatment provided for the
acts, contracts or agreements entered into after the Law
became effective, inasmuch the terms under which the special
treatment for old contracts have already expired.

Based on the above, it is found that all new acts, con-
tracts or agreements and in reality the documents which
contain them must be submitted to the registry within 60 days
(working days according to the established administrative
practice) following the date in which they are entered into,
in which case they will become effective on the date in which
they are entered into, according to that which is set forth
in Article 4 of the Law.

Obligation of the Registrar to Act Promptly.

According to that which is set forth in Article 10 of
said Law, the registrar must answer all applications for
registration allowing or denying the registration, within
90 days (working days) following the date on which said
application was submitted. Otherwise the registration of
said act, contract or agreement must be allowed, whatso-
ever the case.

Who Must Make Application?

According to that which is set forth in Article 3 of the
said Law, all of the following parties to acts, contracts, or
agreements contained in documents to be registered must
make application for or register said documents: I) Indivi-
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duals or juridical persons who are Mexican; H) Foreign
nationals residing in Mexico and foreign juridical persons
who have legal domicile in Mexico, and Iil) The agencies
or branches of companies {(managed by individuals or other
legal entities) established in Mexico.

On the other hand, application may be made by those
residing outside Mexico and who are not obligated to do
so provided that they are suppliers of technology and
pursuant to the law, by extension including those who grant
licenses. In this way the situation in which the foreign sup-
plier of technology or beneficiary of the license is defense-
less against fraud or negligence can be avoided and it makes
unnecessary the submission to the Registry of an applica-
tion for an act, contract or agreement to determine the
validity of the same.

Effects of the Application and Omission of the same.

Following its nearest legal precedent, that is to say
Argentine Law 19231 of December 10, 1971, the Mexican
Law for the application or registration of documents con-
taining acts, contracts or agreements for the transfer of
technology and licenses for the exploitation of patents and
trademarks. sets a “sine qua non™ condition for its legal
validity, and secondarily that the recipient of technelogy
or license may have access to the benefits, incentives, help
or remedies set forth in the Mexican Laws which are ap-
plicable for the formation or expansion of industrial com-
panies, new commercial centers in the border areas, and
in the free ports and zones of Mexico, especially the Law for
the Development of New and Necessary Industries as well
as access to the approval of manufacturing programs,

On the other hand, the omission of applications or regis-
tration determines for the corresponding acts, contracts or
agreements the most grave sanctions possible. That is to say,
the legal invalidity of the same, inasmuch as said sanction
means the worst conseguences (along with other minor
sanctions) that the purchasers of technology or the bene-
ficiaries of licenses of patents or trademarks shall not deduct
from their profits for effects of profit taxes the amounts
which they have paid to the supplier of technology or to
“the licensor™ or entity which grants the license under the
payment for royalties deduction and in general for any type
of benefits offered which may have been agreed upon. Also
the said sanction that the parties to the contracts or agree-
ments, at least in theory and in Mexican territory, shall
not be able to bring suit for non-compliance with that which
has been agreed upon, i.e., contract violations.

How Amendments or Modifications Should be Treated.

According to that which has been established in the
second paragraph of Article 4 and Articles 11 and 12 of the
said Law, the documents related to amendments of the acts,
contracts or agreements which are subject to registration,
must also be submitted for registration and only in the case
that such amendments determine the early termination of
the contracts or agreements shall they be reason for simple
notification to the registrar, which shall also be given within
60 (working days) from the date of said early termination.

The omission of application of registration, said amend-
ments or modifications, is sanctioned under Article 11 with
the cancellation of the registration or application of the
modified acts, contracts, or agreements. According to an
adequate interpretation of the second paragraph of the Law
in order to make it congruent with the first paragraph,
it is evident that the amendments or modifications should
also be submitted to the registry within 60 days (working
days) following the date on which they are entered into.

Government Control for Enforcement of the Law.

The Mexican Administration, specifically the Secretariat
of Industry and Commerce, through its authorized officials,
is empowered according to Article 12 of the Law to verify
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at any time the compliance with that which is set forth in
said Law.

Exceptional Cases.

It is expressly set forth in Article 9 of the Law that the
acts, contracts or agreements which refer only to the visit
of foreign technicians when they come to install factories
or machinery or make repairs should not be submitted for
application nor registration; nor those which refer to minor
technical assistance which is free;, those which have as their
purpose the assistance in repair or emergencies and said
assistance comes under and act, contract or agreement
which has been previously registered; and, finally, those
which refer to the technical instruction or training provided
by educational institutions, personnel training centers,
whether company owned or not, and those which are related
to the operation of in-bond companies which are covered
by special laws and regulations.

Guaraniee Against the Disclosure of Technical Information

As a puarantee to the interested parties, the Law sets
forth in Article 13 that the personnel employed by the
Registry is bound to hold in absolute confidence ali matters
which concern the technological information related to the
processes or producis reccived in said Registry, with the ex-
ception of that information which must be considered public
property in accordance with other laws and regulations.

No Existing Regulations for the Law.

In spite of the fact that regulations which would facilitate
the application of the Law in the concrete cases mentioned
herein seem more necessary with every passing day, no such
regulations have yet appeared and there are no known
government plans for the issuing of such regulations. Never-
theless, it should be mentiored here that on August 17,
1973, in the Official Gazette, the iInternal Regulations of
the Secretariat of Industry and Commerce were published
and according to Article 35 of said Regulations the Ad-
ministration of the National Registry for the Transfer of
Technology was duly empowered to act in all matters con-
cerning the registration of acts, agreements, contracts or
amendments to the same, all of which may be subject to such
registration; the cancellation of registrations which merit
such action; the preparation of opinions in all matters re-
lated to the legal basis or rejection of registrations; the en-
forcement of the legal requirements to the matters in ques-
tion; the procurement of all information related to the mat-
ters in question under the terms of the law, and in general
all matters which pertain to the fulflillment of all assign-
ments set forth in such special powers granted or those
which may be granted said Registry by the Secretary.

Fees Related 1o the Application or Registration of Acts,
Agreements and Contracts for the Transfer Technology or
the Use and Exploitation of Patents and Trademarks.

Even though the Law studied here does not contain re-
quirements which subject the registration to advance or later
payment of fees or taxes of any kind, there appeared in the
Daily Gazette on January 31, 1973, a Decree which es-
tablished the rates for the payments of fees related to the
National Registry for the Transfer of Technology and the
Use and Exploitation of Patents and Trademarks, issued
by the President of the Mexican Republic in use of those
powers granted him in Article 89, Section I, of the Constitu-
tion of thc United Mexican States, Article 1, Section XVII,
Paragraph 5, Sub-paragraph T and Paragraph 6, Sub-
paragraph K, Article 2, Section 1l of the Federal Govern-
ment Income Law and Articles 1, 2 and 3 and other laws
related to the aforementioned Law for the Transfer of Tech-
nology and Use and Exploitation of Patents and Trade-
marks.

According to the aforementioned Decree and established
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rates, certain fees are charged for the processing and ex-
amination of the applications, as well as the registration and
issuance of the receipt or certification for the amendments
or modifications to acts, agreements or contracts already
registered. Finally, fees are also charged for annualities for
the life of the registrations, for inspection and vigilance.

[n order to show the exact figure for said fees and the
form and conditions of payment, a copy of the complete
text of the Decree, just as it was published, is included in
Appendix Two of the present study.

Appreciation.
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. Antecedents
2. Systems of Transference of Technology.
3. Contracts to be registered:
a) Parts - technology - address — compensation.
b) Contracts of automatic registry — lack of registry.
4. Requirements to be fulfilled for the presentation of the
contracts.
Modifications
Language
Date of presentation
Blank forms
. Procedure for the approval of a contract — Advertising.
. Study of the contract from a juridical point of view,
- Study of the contract from the economic point of view,
Price of Technology.
Term of the contract.
8. Study of the contract from the technical point of view,
9. Expiration of the contract — Proof of exploit.
10. Terms to dictate cancellation of contracts and procedure
of appeal.
1 1. Tariff to be payed for the inscription,
12. Breaking the law.
13. Taxes.
14. Statistics.

~1 o8 Lh

1. Antecedents.

The norms that rule the transference of technology, in
our country, are not very old. They appear in June 1971
in the law 19.135 of Reconvention of the automotor industry
according to which all the “enterprises that develop in-
dustrial activities in the country, for the production of auto-
mobiles or parts of them,” were obliged to register all the
contracts” in which licenses, patents, trademarks and other
assimilable amounts are agreed. The lack of register will
prevent the temittance of royalties abroad. Moreover, this
law establishes that the limit of royalties the parties may
agree for the payment of technology is 2% of the net sales,
and that only the profits produced by the goods or services
under license may be taxed.

This law intends 1o strengthen the power of decision of
the local enterprise and promote the development of

PAGL 44

domestic technology. For this reason it is forbidden to
include in the contracts, clauses restricting exports, sales
and others later mentioned in law 19.231. The enterprises
exporting manufactured products have a nght to reimburse-
ment of 50% of the export duties, if they do not pay royaltics
or other agsimilable amounts.

Later, on September 10, 1971, law 19.231 15 passed which,
together with its Decree No. 6187 of December 22, of the
same year, are the legal norms that rule the transference of
technology in our country.

2. Sesters of Transference of Technology.

The law forsees three ways to transfer technology.

The first and more usual one, is to grant a license for the
use of technology, paying a certain percentage during the
period of the contract.

The second one, according to the law, is formalized
through the payment of a previously settled lump sum. Al-
though the word investment is used, here it means purchase
of technology. This is the system of transference of tech-
nology our law promotes. So much so that it exempts the
actions of formalization from stamp tax and establishes that
lines of credit through the Bank of Development are to be
created in favour of the purchasers of technology,

To conclude we have the case of techmology as invest-
ment of capital. This case of investment of non-material
goods, is taken from the law of Foreign investments and
must conform law 19.231.

3. Contracts to be Registered

Law 19.231 creates the National Registry of Contracts
of Transference of Technology. In this Registry they must
be recorded “"all the actions that may have effect within
the national territory and that obliges persons or entities
having a domicile in the country”. . . “to pay or grant any
kind of compensation to persons resident abroad or to for-
elgn entities” in relation to the grant for use and the exploit
of manufacturer's trademark, letters patent, industrial
models and designs, when their value may be determined,
granting of technical knowledge through plans, diagrammes,
models, instructions, formulas, specifications, training of
personnel, provision of engineering for the carrying out of
plants or the manufacture of products, and the occasional,
periodical or permanent technical assistance.

The Registry does not have a restrictive concept of
technology applied only to the knowledge used in the manu-
facture of a product.

The opinion accepted is that of the International Cham-
ber of Commerce that considers technology an ordered
system of specialized knowledge for the manufacture of a
product or the rendering service.

I'hus there are included the knowledge about market-
ing, advertising, accountants, direction ol personnel, ad-
ministration, elc.

Our law does not forbid the signature of a contract of
transference of technology between a parent company and
its subsidiary, and thus the remittance of rovaities by virtue
ol this contract. Nevertheless, this may be modified ac-
cording to a recent decision of our Supreme Court of Justice.
It decided that between the Jocal company and the foreign
one, which is the holder of 99 of its shares, there may be
no contract whatsoever, because being the same and one
person, it s ruled by the principle that states that no one
may make a contract with himself, This it s not allowed to
deduct the royalties payed, from the balance sheet for in-
come tax purposes and such payments have been added to
the dividends. Thus they do not obtain the taxable profits
of the royalties, Considering both as the same person, it is
believed that the parent company transfers to the subsidiary,
is comprised in the investment or normal effort any enter-
prise accomplishes lor its own benefit, and thus it deserves
no reward.




