New Legislation in Yugoslavia

: Domestic needs in the
economy resulted in law which
covers licensing issues pre-
viously included in three laws

' BY ZIVKO Dj. MIJATOVIC*

b After a long period of discussion and numerous

‘ amendments and different proposals regarding vital
issues, a new Yugoslav law relating to patents, trade-
marks, models, technical improvements and licensing
was passed by the Federative Assembly on June 9,
1981, in Belgrade. The law came into force eight days
after being published in the “Official Gazette”” but
practically, will be applied only after December 28,
1981.

A careful and patient reader of this new law would
surely notice a large number of completely new fea-
tures in comparison with the old law covering the same

'matters in the past. Some of those represent com-
p_letely new creations, which, according to the explana-
tion given at the Federal Patent Office, originated
from the domestic stage of development and require-
ments of the Yugoslav economy. On the other side,
some changes were made following similar solutions

| already made in developed countries.
First, we must point out that, instead of the three

)‘ ' separate laws, which are presently in force (i.e. Law .

on Patents and Technical Improvements, Law on
Trade and Service Marks, and Law on Models & Sam-
ples), we obtained a single law, which covers the whole
area of the former three laws.
f;; : For the first time in Yugoslavia, we have now legal
;‘, ¥ provisions (also in this law) concerning the designation
| 71 of the origin of a product.

Structure

For a better understanding of the law, one has to be
| acquainted with the Yugoslav structure of companies,
J ) i.e. organizations of associated labor, from Basic
e Organization (BOAL), via Work Organization, up to
I { Composite Organization of Associated Labor (COALY),
.| because a significant part of the new law relates to
| inventions made (created) in organizations of associat-
g ed labor, and 11cens1ng between domestic organizations
| g 2nd foreign companies.
o Having in mind that our LES readers are part1cular-
‘ ly interested in licensing matters, we shall point out
i very briefly that most important items in the new law,
11 and then follow with a more detailed discussion rela-

‘ Patent and Trademark Attorney, Belgrade, Yugo-
i slavia. ;

tive to licensing.

The following categories are excluded from patent
protection, provided that processes for obtaining,
under 1, 2, and 3, are patentable, as well as processes
for obtaining microorganisms and processes for the
preparation of products obtained with the use of micro-
organisms:

1. Chemical products.

2. Alloys.

3. Pharmaceutical and food products, fertilizers,

pesticides, herbicides and fungicides.

4. Inventions related to producing or using nuclear
energy.

5. Devices and preparations for protection from con-
tamination and processes for obtaining such
preparations.

6. Plant and animal species, biological processes
for the creation thereof and microorganisms.

7. Complexes of two or more materials.

The duration of industrial property rights, according

to the new law, is the following:

1. For a patent — seven years from the publication
date.

2. For amodel — five years from the application
date.

3. For a trademark and designation of origin of
product — duration is not limited.

If a patent or model (design) is conscientiously
worked during its duration, to the extent that it meets
largely the demands of the domestic market, the
duration can be extended, at the owner’s request, for
another seven years for a patent and five years for a

model.
The decision on extending the duration of a patent

or model is brought before the Federative Patent
Office, upon obtaining an opinion from the Yugoslav
Chamber of Commerce.

Novelty

The novelty of the invention is examined only if the
applicant requests a complete examination. Such a
request has to be filed within four years of the date of
publication, otherwise the rights granted to the appli-
cant will lapse.

Regarding publication, it is done 18 months after
the filing, i.e. upon the priority date of the application.

The new law also prescribes the obligation of the
applicant to submit, upon the request of the Patent
Office, sworn judicial translations of any official
actions received for the same invention/ application
from other patent offices abroad.

There is no appeal against the decision of the Patent
Office, but the administrative proceeding is allowed
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before the Federal Court.

One of the novelties in this law is compulsory use of
a trademark. If the mark is not used, without justified
reasons, for three years, any interested party in enti-
tled to request the cancellation of the trademark.

The novelty of the mark is examined only in relation
to previously protected marks in Yugoslavia.

The new law is to be applied also to all those appli-
cations that were filed during the validity of the old

. laws, but upon which applications decisions were not

passed by the Patent Office before December 28,
1981 (except regarding duration of already granted
rights).

Designation of the origin of a product, according to
the new law, may be used for marking natural prod-
ucts, agricultural products, industrial products, and
handcrafted products.

LICENSING AND THE NEW LAW

1. First, it is provided that a collective trademark
cannot be licensed.

2. Second, the law provides that the right to use a
trade or service mark, is to be licensed together
with the technology securing the same quality
of the goods services, otherwise, without such a
clause, the license agreement will not be legally
valid. ,

3. A domestic licensee is obliged to use his own
trademark registered in Yugoslavia in addition
to the licensed mark.

4. The foreign licensor is not permitted to conclude
two or more license agreements for the same sub-
ject matter with different organizations of as-
sociated labor in Yugoslavia. Practically, the
license granted to Yugoslav OAL is exclusive,
regarding the territory.

5. After signing the license agreement with a foreign
licensor, the licensee is allowed to use the license
by free pooling of funds and labor with other
organizations of associated labor in Yugoslavia.

6. A compulsory license also is introduced in the
new law, with the stipulation that the same can-
not be exclusive. A compulsory license may be
granted specifically:

—1If the owner of a patent refuses to license his
rights or imposes ‘‘unjustified conditions”

for licensing.

—If domestic demand for products manufactured
according to a protected invention is to a great
extent met by import, or if the export of those
products obstructs their domestic industrial
use.

A compulsory license will not be issued in the case
that the patent owner proves that the non-use or in-
sufficient use of the invention was legally justified.

7. An official license can be granted if the protected
invention is used to impose unjustified high
prices upon the Yugoslav market or when the use
of the protected invention is of special interest to
public health, national defense, the safeguard
of the human environment or the economy.

If an official license has not produced expected re-
sults, an interested party can file a request for cancel-
lation of a patent, but not earlier than two years from
the date on which the first official license was granted.

8. An application for the issuance of a compulsory

license cannot be filed earlier than four years
after the filing date, or earlier than three years
after the registration date, if the latter deadline
expires later than the former.

9. The patent owner is entitled to compensation

when compulsory or official licenses are issued.
The amount of compensation is agreed upon be-
tween the patent owner and organization of
associated labor (OAL) to which the license is
granted, or which uses the patented invention.
If no agreement is reached, the court establishes
an appropriate compensation.

10. Nonexistence of the agreement or the court de-
cision, pursuant to section 9 hereinbefore, regard-
ing compensation, does not prevent the domestic
OAL which was granted the license, from using
the invention.

We in Yugoslavia are now expecting a manual, to be
issued by the Patent Office, which will in detail stipu-
late different requirements regarding the proceedings

.before the Patent Office. This manual will enable

applicants, patent and trademark owners, licensors
and licensees, and attorneys, as well as other inter-
ested parties, to understand better their rights and
obligations, possibilities and requirements under the
new law. The manual also will contain a number of
practical instructions regarding implementing of the
new law and its effect on everyday life and practice.




