Nigeria Regulates Technology

New decree portends dramatic
impact on technology transfers;
may set pattern in Africa

BY HUBERT A. JANISZEWSKI*

Nigeria, due to its human and natural resources, the
potentially most attractive and dynamically develop-
ing country, of Africa adopted on September 6, 1979, a
decree which will have dramatic effect on technology
transfers to this country, and may influence as well,
similar developments in other African states.

The government passed the law establishing special-
ized office called National Office of Industrial
Property, with the task to screen, evaluate and ap-
prove all contracts pertaining to: .

(1) the'use of trademarks,

(ii) theright to use patented inventions,

(iii) the supply of technical expertise in the form of
preparation of plans, diagrams operating manuals
or any other form of technical assistance of any de-
scription whatsoever,

(iv) thesupply of basic or detailed engineering,

(v). thesupply of machinery and plant, and

(vi) the.provision of operating staff or managerial as-
sistance and the training of personnel.

The National Office of Industrial Property with its
Governing Council consisting of representatives of
various ministries and R&D establishments is sup-
posed to carry out thefollowing functions:

1. The encouragement of a more effective process for
the identification and selection of foreign technology.

2. The development of the negotiating skills of Nige-
rians to insure the acquisition of the best contractual
terms and conditions by Nigerian parties entering into
any contract or agreement for the transfer of foreign
technology.

3. The provision of a mare efficient process for adapt-
ing imported technology.

4. The registration of all contracts or agreements
having effect in Nigeria on the date of the coming into
force of this Decree, and of all contracts and agree-
ments hereafter entered into, for the transfer of for-
eign technology to Nigerian parties; and without
prejudice or agreement shall be so registrable if its
purpose or intent is, in the opinion of the National Of-
fice, wholly or partially for or in connection with any of
thefollowing purposes, that is to say: (see above . - vi.)

5. The monitoring, on a continuous basis, of the
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execution of any agreement registered pursuant to this
Decree.

Similar to legislation in countries like Mexico or An-
dean Group, all contracts in force at the date of the
said decree are to be registered at the National Office
within six months, while new agreements within 60
days.

The decree provides the director of the office with
high authority to approve. (register) contracts and
specifies in detail which contractual provision may not
be approved. Those are:

® ere its purpose is the transfer of technology freely
available in Nigeria.

® Where the price of other valuable consideration there-
fore is not commensurate with the technology acquired or to
be acquired.

® Where provisions are included therein which permit the
supplier to regulate or intervene directly or indirectly in the
administration of any undertaking belonging to the trans-
feree of the technology and are, in his opinion, unnecessary
for the due implementation or execution of such contract or
agreement.

@ Where there is an onerous or gratuitous obligation on
the transferee of the technology to assign to the transferor or
any other person designated by the transferor, trademarks,
technical information, innovations or improvements ob-
tained by such transferee with no assistance from the trans-
feror or such person.

® Where limitations are imposed on technological research
or development by the transferee.

® Where there is an obligation therein to acquire equip-
ment, tools, parts or raw materials exclusively from the
transferor or any other person or given source.

® Where it is provideg that the exportation of the transfer-
ee’s products or services is prohibited or unreasonably re-
stricted or where there is an obligation on such transferee to
sell the products manufactured by it exclusively to the sup-
plier of the technology concerned or any other person or
source designated by the transferor;

® Where the use by the transferee of complementary tech-
nologies is prohibited.

® Where the transferee is required to use permanently or
for any unconscionable period personnel designated by the
supplier of the technology.

® Where the volume of production is limited for sale and
where resale prices are in contravention of the Price Control
Decree 1977 or any other enactment relating to prices, im-
posed for domestic consumption or for exportation.

® Where the transferee is required to appoint the supplier
of technology as the exclusive sales agent or representative
in Nigeria or elsewhere.

® Where the contract or agreement is expressed to exceed
a period of 10 years or other unreasonable term where this is
less than 10 years.

® Where the consent of the transferor is required before
any modification to products, processes or plant can be ef-
fected by the transferee.

® Where an obligation is imposed on the transferee to
introduce unnecessary design changes.

® Where the transferor, by means of quality controls or
prescription of standards, seeks to impose unnecessary and
onerous obligations on the transferee.
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® Where there is provision for payment in full by the
transferee for transferred technology which remains unex-
ploited by him.

@ Where there is a requirement for the acceptance by the
transferee of additional technology or other matter, such as
consultancy services, international subcontracting, turnkey
projects and similar package arrangements, not required by
the transferee for or in connection with the principal purpose
for which technology is to be or has been acquired by him.

© Where the transferee is obliged to submit to foreign
jurisdiction in any controversy arising for a decision concern-
ing the interpretation or enforcement in Nigeria of any such
contract or agreement or any provisions thereof.

It should be stressed, however, that decisions of the

Director of the Office may be overvoted by the Govern-
ing Council, when it feels national interest prevails.
- The approval of the contracts (so-called certificate of
registration) is a precondition for the Central Bank or
other banks to authorize and make payments arising
fromthe contracts.

Appeals to the decision of the National Office should
be directed to the Governing Council within 60 days
after receipt of the office’s decision.

Brief analysis and comparison of this new regulat-
ing legislation in Nigeria allows one to conclude that
its scope is determined to a great degree by the nature
of technology flow to this country, and those are al-
ready in the form of hardware (supplies and delivery of
equipment, machinery and turnkey plants).

It seems also that a lot of technical services are being
acquired by Nigeria, which are definitely of govern-
ment concern, as is reflected in the new legislation.

The total volume of technology flow into Nigeria is
rather difficult to estimate, as the only published fig-
ure goes back to 1969 and was at that time around $50
million. Very rough estimation will indicate, however,
that the present volume is at the level of between $500
million and $1 billion. This figure includes both soft-
and hardware technology.

No doubt the new law and National Office will
dramatically affect the technology flow, particularly
in the first period, when both foreign suppliers and
domestic methods will seek thorough briefing and in-
structions as to interpretation of individual provision
of the law.

It is hoped, however, that the backlog of pending
cases would be “unloaded” rapidly and parties will get
used to the transformed conditions.

It should be also stressed, that delivery of equipment
and plants will be especially affected—at the begin-
ning in particular—as a result of the new law, as sup-
plies of such commodities were not subject to
government regulations earlier in other countries.

Finally, it should be especially interesting to see
which countries of Africa will follow the example of
Nigeria.
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