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Review of Systems for Regulation

A brief description of various
legislative and administrative
systems to regulate technology
transfer agreements

BY SECRETARIAT OF UNIDO*
INTRODUCTION

The purpose of this paper is to describe briefly existing
administrative and legislative systems, which have been
adopted in selected countries throughout the world for
regulating, promoting and channeling the inflow of
foreign technology into these countries,

Parallel to increasing industrialization of these coun-
tries the attention of industrialists and governments has
been increasingly called to the fact that the impact of
agreements concerning importation of technology on the
overall economy of a country is usually not limited to
spending certain amounts of a foreign currency.

This impact is of a far more complex character and in-
cludes among others:

{a) Effect on balance of trade;

{(b)y Effect on balance of payments;

(¢) Effect on the development of certain branches
of the industry;

(d) Immediate effect on those branches of industry
which supply components necessary for license
production;

{¢) Effcct on the export potential of a given coun-
try;

(t) Eftect on employment.

As may be scen from this enumeration, the impact of
agreements tor technology importation is of a complex
nature, requiring attention not only of entreprencurs and
immediate users ot technology but also of many other sec-
tors of cconomy.

The following chapters describe in detail existing ad-
ministrative and legislative systems in selected regions
(Socialist countrics of Europe; systems adopted in
Western Europe, U.S5.A. and Japan; systems in selected
countries of Asia and Latin Amecrica), and attempts to
regulate iranster of technology of regional and inter-
national character.

1. ADMINISTRATIVE SYSTEMS FOR
REGULATION OF TECHNOLOGY

* Regional workshop on Technology Acquisition through
Licensing Agreements by Exchange of Experience between
Selected Developing Countries in Asia and the Far East,
United Nations Industrial Development Organization, Kuala
Lumpur, Malaysia, 13-22 October [1975.

INFLOW IN SOCIALIST COUNTRIES
OF EUROPE

So-called centrally planned economies of the socialist
countries of Europe have adopted in general a similar
system for governmental control of the inflow of foreign
technology, which is based on the principle of a govern-
mental monopoly over foreign trade transactions.

This principle gives authorization for governmental or
government controlled enterprises to negotiate and con-
clude agreements of various characters with foreign com-
panics,

In order to unify the administrative system under the
ministrics of foreign trade, specialized trading agencies
{or foreign trade enterprises) have been established to
supply their local industrial counterparts with the re-
quired goods and technologies and sell their products on
torcign markets.

With the growing industrial potential of the socialist
countries, more and more such trading agencies have been
created; for example their number in Poland has in-
creased from six operating agencies in 1949 to almost 60
in the early 1970s.

Taking into consideration the complex nature of tech-
nology transfer agreements which may include delivery of
technology, delivery of equipment, know-how supplies,
training facilities, possibilities of joint ventures both at
home and abroad, cstablishment of various sales nets
specialized trading agencies charged exclusively with
these types of transactions have been created.

These specialized trading agencies are Licencintorg in
the Soviet Union, Polservice in Poland, Technika in
Bulgaria, Polytechnca in the CSSR, Licencia and Tesco in
Hungary, and the Zentrales Biiro fiir Internationalen
Lizenzhandel in the German Democratic Republic.

The administrative scheme for technology purchase re-
quires usually that such a purchase should be included in
tive-year national planning cycles with an appropriate in-
dication of the industrial ministries charged with its im-
plementation. When a suitable investor is being named (or
industrial enterprise), the investor contacts the trading
agency, which undertakes the necessary steps to start and
finalize the agreements.

Such a system has certain advantages and disadvan-
tages. To the former belongs, first of all, the possibility of
highly advanced specialization and commercialization of
knowledge, experience and expertise, particularly very
valuable for licensing arrangements as well as for high-
level negotiations with foreign partners. This is of primary
importance when dealing with multinationals and other
international companies.

On the other hand, the disadvantage of this system lies
mainly in the heavy burcaucratic machinery and the num-
ber of decision levels (they usually include the planning
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commission, industrial ministry, ministry for foreign
trade, investors and foreign trading agencies), which
have the right and obligation to impose their views and
opinions in each particular case.

Another disadvantage is that no immediate contact is
established between potential licensors and potential
licensees,

One should, however, underline the fact that the many
decision levels provide for accurate and detailed screen-
ing of the agreements which, with particular view to this
system, should first of all fit into national development
plans.

The currency considerations in terms of approval of
contracts are not of primary concern once the investments
have been included in the development plans.

A more detailed information on systems in CMEA
(Council of Mutual Economic Systems) countries can be
obtained from the text of Mr. Singh! and Mr., White.2
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II. REGULATIONS OF TECHNOLOGY
TRANSFER IN SELECTED COUNTRIES
OF WESTERN EUROPE, US.A. AND JAPAN

Generally in western Europe, and particularly in mem-
ber countries of the European Community, there is no
government regulation concerning technology transfer in
terms of currency control and other governmental inter-
vention as to the terms of these agreements.

On the other hand, governmental control over provi-
sions which might restrict trade or interfere with competi-
tion are becoming increasingly significant.

Therefore some consideration should be devoted to
antitrust and similar matters as developed by the Com-
| mon Market. This extends of course far beyond licensing
| and, up to the present, attention has been directed to
various buying and selling arrangements and similar con-
tracts.

In recent years, however, the Commission of the Com-
mon Market in Brussels has taken up the subject of license
agreements, and there have in fact been a number of deci-
sions made on such agreements at both the Luxembourg
Court and the Commission itself,

In short, the Commission of the Common Market in
Brussels is formulating more precisely which provisions
can be included in licensing agreements and which are il-
legal.? This will result in considerable changes in licensing
practices within the Common Market.4 _

The basic act for the above-mentioned considerations in
Article 85 of the Rome Treaty, which says that practices
“likely to affect trade harmfully between member states
and which have the object or effect of preventing, re-
straining or distorting competition™ are not permissible
and are illegal. The actual trend of developments in the
Common Market seems to show that the Commission is
slowly starting to exercise a certain control over licensing
arrangements. In the period of 1964 to 1970 some 3,500
agreements related to know-how and industrial property
were notified to the Commission.

An interesting situation exists in France as a conse-
quence of a law of 1967 (decree no. 67/82 of 21 January
1967), modified in 1970, which provided tor the follow-

ing:

(1} A contract between a French and foreign party
relating to the assignment or licensing of the
French party of “industrial property rights . ..

technical assistance know-how and
engineering” must be filed with the Ministry of
Industry at least two months before its coming
into effect.

(2) These will be examined by the Ministry in
order to consider whether technology avail-
able in France has been assessed; the Ministry
is obliged to give its views within forty days of
contract submission.

(3) Yearly statements of expenditures under con-
tract have to be reported to the Ministry.

Expresses View Only

This decree is of interest in so far as it provides for the
Ministry not to approve or reject a license, but just to ex-
press its views on the agreement to the French party. In
1970 a new decree, no, 70/441 replaced the old one of
1967 with provisions of reporting agreements as described
above to the Ministry of Industrial and Scientific
Development. The new law did not foresece the possibility
of the government expressing its opinion on reported con-
tracts.

An extremely interesting situation has developed in
Spain where decree no. 2343 of September 21, 1973,
regulating the transfer of technology, and a Governmental
order of 5 December 1973, regulating the registration of
contracts for the transfer of technology, were introduced.

Under the decree all written contracts related to:

1) Assignment of rights for the use of patents and
other forms of industrial property;

ii) Transfer of unpatented know-how, plans,
magnetic tapes with digital information,
diagrams, specifications, ctc;

iii) Engineering services;

iv) Services in the form of studies, analyses,
programming, consultancy and advice on
management and administration;

v} Services in the form of education and training
of personnel;

vi) Documentation and technical or economic in-
formation services;

vil) Other forms of technical assistance

shall be submitted for approval to the Registry of Con-
tracts for Transfer of Technology established within the
Ministry of Industry. The Decree stipulates in detail the
conditions under which contracts would be approved and
also declares that all contracts in force at the date of the
decree must be registered within one year.

The order of December 5, 1973, stipulates in detail the
way contracts have to be submitted for registration and
approval and gives a detailed description of contractual
provisions which will not be allowed under the new legis-
lation.

Unfortunately, at the moment, it is not possible to
evaluate the effect of this new legislation on transter of
technology in Spain. [t should be also underlined that re-
cent Spanish legislation bears a number of similarities to
earlier Mexican legislation, which will be deseribed in the
next section of this paper.

US.A,

In the U.S.A. government intervention in licensing
agreements is mainly based on the Sherman and Clayton
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acts, which are major basic antitrust legislations. In recent
times, a number of case decisions were directed against
particular licensing provisions, which may hamper or
reduce competition. Mr. M. B. Finnegan in one of his
publications® enumerated some of the restrictive clauses
in patent and know-how agreements, which would be con-
sidered illegal in the United States:
i. Tie-in clauses forcing the licensee to purchase
materials and components from the licensor;
il. Limitations and restrictions on the licensee’s
approaches as to other products and services,
ot to obtain competitive technology;
iil. Restricted or limited use of patented material,
which would ereate a monopolistic situation;
iv. Package licenses including patents not re-
quired by the licensee;
v. Price fixing;
vi. Territorial restrictions within the U.S.A_;
vii. Certain types of cross licensing provisions.
A number of decisions of U.S. courts have led in many
cases to enforced transfer of know-how by the licensor
whenever a misuse of the patent right was tound.

Japan’s Approach Different

An entirely different approach to the question of
regulation and promotion of foreign technology inflow
has been adopted in post-war Japan, where one of the ma-
Jor driving forces of a rapid growth of Japan's economy
has been the vigorous introduction of foreign technology.

For this purpose Japan adopted a system which requires
that all technology agreements, including their extension
and/or amendments, are subject to approval by the
Japanese government. Such approvals are granted almost
automatically by the Bank of Japan for payments not ¢x-
ceeding U.S. $50,000. All other cases are submitted to the
Ministry of International Trade and Industry (MITI),
which has to consult all other agencies concerned and to
give its approval within thirty days. However, concerning
the terms of individual licensing agreements, no rules
have been published or guidelines established.t All judg-
ments are made on a case-by-casc basis by competent
authorities in each respective ficld. As mentioned above,
all submissions related to seven specitied sectors required
a case-by-case analysis up to July 1973, but since then
such a procedure is mandatory only for licensing agree-
ments for computer technology.?

Close cooperation with the government and industry
has ensured that this regulating policy has functioned in
the best interest of industry and the country's overall
economy. Generally, the government’s decisions are
based on whether technology contorms to national goals.

An interesting aspect of licensing in Japan should be
mentioned, namely that licensing agreements must be also
reported to the Fair Trade Commission (FTC), which was
set up under antimonopoly legislation and which has
issued guidelines prohibiting certain restrictions on the
export, acquisitions ot competitive technology, tie-in
clauses, etc.

I11. ADMINISTRATIVE AND LEGISLATIVE
SYSTEMS FOR REGULATION AND PROMO-
TION OF FOREIGN TECHNOLOGY
TRANSFER IN SELECTED COUNTRIES OF
LATIN AMERICA AND ASIA

The countries of Latin America have been particularly
active during the last five years in regulating and controll-
ing the inflow of technology.

While India is well advanced in these matters, there is
the feeling that a new dimension has been introduced by
some Latin American countries in this particular field.

For the purpose of this paper, detailed analysis will be
provided for Argentinian and Mexican systems as well as
Andean legislation, in addition to a short description of
the administrative system prevailing in India,

Argentina

Two laws were enacted in Argentina in 1971 — law no.
9135, prohibiting the imposition of certain restrictive con-
ditions on the automobile industry, and law no, 19231,
which prescribes the regulation of agreements for foreign
technology and patents and creates a national registry for
all such agrcements. These laws stipulate that contracts
will not be approved if they contain clauses which, among
others, force the purchase of equipment, raw materials or
components from certain sources, restrict export, include
unreasonable grant-back provisions, provide trademark
licensing without know-how, impose jurisdiction of
foreign courts or require unreasonably high payments.

A new law, no, 20794, was issued in late 1974 in Argen-
tina replacing the earlier ones. The main provision are
contained in Article no, 5 (stipulating which contract ap-
provals will be rejected), and article no. 6 (enumerating
restricted clauses, which cannot appear in contracts). To
the most interesting provisions of the law belong the con-
ditions stipulated in article 6, which says that “the
authority of application may deny the approval of any
contract governed by the present law when the acquisition
ot the technology in the proposed manner produces
directly or indirectly any of the following etfects:

(a) establishes the obligation of acquiring raw
material, intermediate products or capital
assets from specific origin or source of supply;

{(b) regulates, alters or limits production, distribu-
tion, marketing or exploitation, or the dis-
tribution of markets or the execution of any of
them;

(c) establishes resale prices to wholesalers or re-
tainers;

(dy exempts foreign contracting parties from their
liability in the event of action by third parties;

(e) prohibits the licensee from employing other
designs, processes, production material, equip-
ment or other goods different from those men-
tioned in the proposed contract;

(f) establishes rules limiting or subjecting to the
licensor’s approval the publicity or advertis-
Ing;

(g) imposes on the licensee the obligation of con-
tracting personnel to be appointed by the licen-
sor . ..%

The law provides for the obligation that contracts and
their amendments or extensions should be submitted with-
in 30 days after signature to the National Registry for
License Contracts and Transfer of Technology (created by
law no: 19231 of 1971).

For observing the rules of the law, a number of
penalties have been foreseen. An interesting novelty in
this law is the article no. 33, which opens the possibility of
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getting advice from the National Registry on agreement
conditions prior to official submission for approval and
registration. This way, the legislation gives the oppor-
tunity for extra negotiations with foreign partners and
local entrepreneurs.

Mexico

The Mexican legislation introduced as from January 1,
1973, provides for the creation of a National Registry of
Technology Transfer. The law was prepared after very ex-
tensive discussions and assessment of the experiences of
Argentina, Japan and other countries in this field. The
basic orientation of the Mexican technology transfer
policy derives from fundamental principles in economics
and international relations. The Mexican legislation in
this field is oriented toward the development of an effi-
cient and rationalized process for technology importation.
Although there is recognition of the country’s dependence
on foreign technology, an important objective of this legis-
lation is to gain a degree of control over this major im-
port, both in terms of cost and technological impact.?

The law requires that all agreements must be examined
by the National Registry of Technology Transfer, and it
goes into considerable detail in enumerating the kind of
restrictive practices that must be eliminated from the con-
tract.

The most important article of the law stipulates that the
following contracts will not be registered (sce Article 7):

(1) When their purpose is the transfer of tech-
nology freely available in the country, pro-
vided this is the same technology;

(2) When the price of consideration does not
represent the technology acquired or con-
stitutes an unjustified or excessive burden on
the national economy;

(3) When provisions are included which permit
the supplier to regulate or intervene directly or
indirectly, in the administration of the
transferee of the technology;

(4) When there is an obligation to assign onerously
or gratuitously to the supplier of the tech-
nology, the patents, trademarks, innovations
or improvements obtained by the transferee;

(3) When there is an obligation to acquire equip-
ment, tools, parts, or raw materials exclusively
from any given source;

(6) When the exportation of the transferee’s prod-
ucts or services is prohibited, against the best
interests of the country;

(7) When limitations are imposed on technologi-
cal research or development by the transferee;

(8) When the use of complementary technologies
is prohibited;

{9) When there is an obligation to sell the products
manufactured by the transferee exclusively to
the supplier of the technology;

(10) When the transferee is required to use perma-
nently personnel designated by the supplier of
the technology;

{11} When the volume of production is limited or
sale and resale prices are imposed for domestic
consumption or for exportation;

{12) When the transferee is required to appoint the
supplier of technology as the exclusive sales
agent or representative in Mexico;

(13) When an unreasonable term of duration is es-
tablished; such terms shall in no case exceed 10
years;

(14) When the parties submit to foreign courts for
decision in any controversy in the interpreta-
tion or enforcement of the foregoing acts,
agreements or contracts.

The law, however, taking into account a need for
elasticity and facts of life, provides for the possibility of
approving contracts including clauses as stipulated under
Article 7, point 1-14. No exception, however, exists for
the sections 1, 4, 5, 7, 13, and 14 of this article. Mexican
legislation requires compulsory registration of all con-
tracts being in force at the date of introduction of the law
and those contracts which have been concluded both be-
fore and after this date.

Usually the National Registry is obliged to issue its
decisions within 90 days of the submission date,

As may be seen from the above short review of the Mex-
ican legislation, it gives the government the power to de-
termine the registration, evaluation and acceptance or
denial of contractual transactions that take place in Mex-
ico.

A second principle is to safeguard national economic
and technical autonomy.!¢ This explains why the basic
criteria for determining the acceptance or refusal of tech-
nology contracts take into account the national objectives
and legislative norms and procedures existing in the coun-
try.

The Mexican law bears a number of similarities with the
legislation of Argentina, systems in Japan and decision
no: 24 of the Junta Cartagena. However, a basic distinc-
tion should be underlined, which is that the aspect of
foreign exchange control is not the central issue. Contrary
to the Argentinian law of 1971, Mexico registers agree-
ments between nationals or persons settled in Mexico and
agencies or subsidiaries of foreign companies.

A distinctive element of the Mexican law is that it gives
the right to foreign-based licensors to request the registra-
tion of contracts of which they are parties. The most im-
portant element is that the legislation covers compulsory
registration for all existing contracts (Article 2 of the
law). A different approach of a more administrative
nature has been adopted in India and some other countries
like Pakistan, Egypt, and Indonesia.

India for years has been known for its administrative
guidelines and regulations concerning technology
transfer, which has enabled the government to exercise
more or less firm control over technology importations.
According to one source,!! something like 2,000 agree-
ments have been signed in the past 27 years in India in-
volving so-called foreign collaboration, which is the term
usually covering licensing and know-how agreements.

Actually, India has adopted the following administra-
tive system and procedure for approval of all contracts in-
volving foreign technology. Within the Ministry of In-
dustrial Development there is the Secretariat of Industrial
Approvals composed of three committees:

(a) The Licensing Committee;

(b) The Foreign Investment Board;

(¢) The Project Approvals Board,
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All applications for acquiring a license have to go
through these committees before the Government gives
the so-called letter of intent to the industry, thus enabling
it to start negotiations with a foreign company, Generally,
the current guidelines for foreign licensing agreements in
India arcas follows:

(1) Ifacertain technology is available in the coun-
try the same technology should not be im-
ported;

(2) If'a certain technology can be bought by fixed
payment, this should be done. Equity partici-
pation is not encouraged;

(3) License fees should be reasonable;

(4) Royalties, if any, should normally not exceed a
five-year period and 5% of the sales value of
the product;

(5) When technology is imported, the supplier of
technology is obliged to associate himself with
onc of the national R&D institutions so that at
the expiration of the agreement the country
will be sclf-reliant with regard to the tech-
nology

{6) As far as possible restrictive clauses concern-
ing sublicensing and exportation of goods
manutactured under license should be elimi-
nated;

(7) Whenever substantial exports are involved,
some of the above mentioned provisions are
relaxed, as one of the cost important objectives
of the Indian government is encouraging ex-
ports;

(8} Under special circumstances involving
sophisticated technology, special conditions
beyond these guidelines are possible, 12

To be quite complcte, the current review could include
descriptions of the existing regulations in Brazi! and Col-
ombia, as well as existing systems of explicit guidelines in
the Philippines and Indonesia. However, because of their
similarity to those already analyzed above, these countries
have not been treated separately here.

An interesting publication in this respect has recently
been issued by UNCTAD under the title “Preparation of a
Draft Qutline of a Code of Conduct on Transfer of Tech-
nology; Selected Principal provisions in National Laws,
regulations and Policy guidelines, regional regulations
and other material relevant to the preparation of a draft
outline of a Code of Conduct on Transfer of Tech-
nology .13

Iv., REGIONAL AND INTERNATIONAL AT-
TEMPTS AT REGULATION OF TECH-
NOLOGY TRANSFER

So far, one could name only a few cases of regional
character concerned with the regulation of transfer of
technology, out of which two are functioning and the third
one is under deep and thorough consideration.

The earliest regulation was an antitrust legislation of
the European Common Market set up by the treaty of
Rome in 1957, article 85, which says:

*1. The following shall be deemed to be incompati-
ble with the Common Market and shall hereby
prohibit any agreement between enterprises, any deci-
sions by associations of enterprises and any concerted
practices which are likely to affect trade between the

Member states and which have as their object or result
the prevention, restriction or distortion of competition
within the Common Market, in particular those con-
sisting in:

(a) the direct or indirect fixing of purchasc or -
sclling prices or of any other trading condi-
tions;

(b) the limitation or control of production,
markets, technical development or invest-
ment;

{c) market-sharing or the sharing of sources of
supply;

(d) the application to parties to transaction of un-
equal terms in respect of equivalent supplies,
thereby placing them at a competitive disad-
vantage, or

(e) the subjecting of the conclusion of a contract
to the acceptance by a party of additienal sup-
plics which, cither by their nature or accord-
ing to commercial usage, have no connection
with the subject of such contract.

“2. Any agreements or decisions prohibited pursuant
to this article shall be null and void:

"3, Nevertheless, the provisions of paragraph 1 may
be declared inapplicable in the case of:

- any agreements or classes of agreements be-
tween enterprises;

— any decisions or ¢lasses of decisions by associa-
tions of enterprises, and

— any concerted practices or classes of concerted
practices, which contribute to the improve-
ment of the production or distribution of goods
or to the promotion of technical or economic
progress while reserving to users an equitable
share in the profit resulting theretrom, and
which:

(a) neither imposes on the enterprises concerned
any restrictions not indispensable to the at-
tainment of the above objectives;

(b} nor enables such enterprises to eliminate com-
petition in respect of a substantial proportion
of the goods concerned™,

Directly concerned with the transfer of technology is
regulation no: 17 of the Council of 6 February 1962 and
particularly article 24. Other considerations concerning
Common Market regulations of licensing and transfer of
technology agreements have been included in section ] of

this paper.
Andean

A different approach was adopted by countries of the
Andean group (Chile, Colombia, Ecuador, Bolivia, Peru
and Venezuela), which approved in December 1970 deci-
sion no:24 of the Commission of the Cartagena Agreement
on commen regulations governing foreign capital move-
ment, trademarks, licenses and royalties,

The Andean legislation provides for the mandatory
submission to appropriate governmental institutions of
member-countries for examination and approval of every
contract!'¢ relating to the importation of technology or to
patents or trademarks. These governmental institutions
will “evaluate the real contribution of the imported tech-
nology by reference to an estimate of the probable profit
from it, to the price of the goods incorporating technology
or to other specific ways of quantifying the effects of the
imported technology™.!s

Paragraph 20 of the above-mentioned Decision 24 is a
key one for the Andcan regulations of technology transfer
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agreements because it contains specific provisions and
conditions which will not be authorized by governmental
institutions of member countries.

Accordingly, paragraph 25 of Decision 24 enumerates
specific restrictive clauses in trademark agreements,
which will not be allowed in contracts and which are:

{a) clauses prohibiting or restricting the exporta-
tion or sale in specific countries of products, or
similar products, prepared under the trade-
mark concerned;

(b} clauses requiring the use of raw material, inter-
mediate goods or equipment supplied by the
trademark owner or subsidiaries thereof. In
exceptional cases the importing country may
accept clauses of this nature, provided that the
price corresponds to the price levels current on
the international market;

{c) clauses fixing the sale or resale prices of the
products manufactured under the trademark;

(d) clauses requiring the payment of royalties to
the trademark owner for unused marks;

(e) clauses requiring the permanent use of staff
supplied by the trademark owner;

() clauses with equivalent effects.

As may be seen, a number of national legislations in
Latin America have been affected by the Andean Group
Resolution and vice versa. So far, only some of the coun-
tries, signatories of Decision 24, have adopted and in-
troduced national mechanisms, like screening, evaluating
and approving of transfer of technology agreements.
These are Peru, Ecuador, and recently Venezuela.

International Code

Probably the most controversial and discussed attempt
at international regulation of transfer of technology is the
so-called International Code of Conduct on Technology
Transfer, For the purpose of this paper a draft proposal of
the Code of Conduct will be commented on as it was
presented at the recent meeting of an intergovernmental
group of experts conveyed by UNCTAD in the period of 5
to 16 May 1975 in Geneva,

The proposal of Group of 77, presented at the above
mentioned UNCTAD meeting, was based on the Pugwash
draft, and considered that {according to the Pugwash
draft)” ... while technology transfer mechanisms includ-
ing those involving international technology trade-trans-
actions, may differ according to political and economic
systems and levels of development, the access to modern
technology represents one of the basic conditions for so-
cial and economic development of all countries and the
maintenance of world peace and the increase of overall
prosperity. It is considered of vital importance to estab-
lish and implement international rules that would enable
every country to appropriate equal footing in the interna-
tional technology transfer™. 16

Following the above principle objectives, the Pugwash
Code of Conduct was submitted by the UNCTAD Secre-
tariat for consideration within the governmental group on
transfer of technology, which met in July 1974,

The developing countries represented by the Group of
77 at the Committee on Transfer of Technology, which is
a body established by the UNCTAD Trade and Develop-
ment Board in July 1974, introduced a draft outline of the

proposed code of conduct of technology transter, which
became the basic working document of the recent session
of the intergovernmental group of experts,17 It seems,
however, that the document submitted by the group of 77
cannot in its present form be accepted by all countries and
become an international instrument governing transac-
tions related to the transfer of technology.

Apart from other questions, there still exists a basic
controversy on a fundamental question as to whether the
code of conduct should become a legally binding legisla-
tive act or a set of principies which countries may volun-
tarily observe,

The very important issue in connection with this docu-
ment is that the proposed draft is far too broad and
detailed in scope and includes a number of unrealistic
conditions, which could hardly be accepted not only by
suppliers but also by recipients of technology. Taking this
into consideration, it is felt, however, that the work on a
code of conduct will continue and probably by the end of
the seventies the document will find its final form accept-
able to all interested parties.

The value of a code of conduct is enormous for both
recipients and suppliers of technology, and one could ex-
pect that the trading of technology at the international
level will underge basic modifications.

Finally, it should be underlined that a code of conduct
opens for a number of developing and industrialized
countries new prospects in terms of clearly set up princi-
ples of technology transfer; for a number of developing
countries it presents a certain set of guidelines concerning
the way of handling transfer of technology agreements at
the national level.

CONCLUSIONS

As may be seen from the review of national and interna-
tional regulations of the transfer of technology, a number
of countries have adopted different systems. One could
distinguish two main approaches: one is of a more ad-
ministrative nature, without a necessary legislative
system. This system has been applied by socialist countries
of Europe, India and some other countries not analyzed
here, such as the Philippines and Pakistan. In this connec-
tion, it should be noted that within an administrative
system the availability of foreign currency for purchase of
foreign technology plays, to a certain degree, an impor-
tant role.

The other approach is of a legislative nature, with
necessary administrative machinery, and has been
adopted by such countries as Mexico, Argentina, Japan,
Spain and Brazil.

One could say that world trade in technology is facing
basic changes, with more and more active participation of
governments, It seems from the development in this spe-
cific area of trade — with its direct impact on in-
dustrialization — that the time of unrestricted trade in
technology is gone forever.

Even such industrialized countries as Japan, France, the
U.S.A., Spain and EEC countries have come to the con-
clusion that there should be a certain central role played
by the government or by its administration on the trade of
technology in the sense of its regulation and channeling.

Experience in attempts at international regulation of

(Please turn to Page 63)
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{Continued from Page 34) )
transfer of technology is yet too fresh to give a clear pic-

ture whether such attempts are justified and could be suc-
cessfully carried on.

A great deal of effort has been made, mainly by U.N.
agencies with encouragement from the governments of
many developing countries.

It should also be mentioned that particular activities of
UNIDO in practical adaptation of any international
regulation of transfer of technology at the national level
are of immediate use.
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Deciding on Products to be

Licensed

{Continued from Page 36)

avoid later misunderstandings or disappointments. For
us, the client’s attitude is very important in determining
the wisdom of a license undertaking. If he is disposed to
support our efforts with enthusiasm, willing for an all-out
cooperation with an eventual licensee; if his contacts with
prospective licensees show openness, goodwill and in-
tegrity in his approach to business, our job is much easier
and likely to be more productive.

Neow for product characteristics and details,

It is trite to state that attractions of a licensing project
are governed by characteristics of distinctive merit, But,
keeping in mind the “what’s in it for me” yardstick, we
never forget that the merits of any characteristic is not ob-
jective truth. Merits arise from relationships to specific
needs, to specific markets, existing or potential, They can
be important only as they relate to the situation and re-

quirements of a particular company. For example, an
American manufacturer of electric stoves saw no
possibility of licensing his product in Europe. He had no
patents. Such products were already extensively produced
in Europe. His assets were a good trade name — which
meant nothing in Europe, and an excellent product, well
engineered and competively successful — which might.

Construct Model

In order to evaluate licensing prospects, we constructed
a model; an established European appliance company,
without an electric range line of its own, with suitable
plant capacity and a good marketing setup. While under
competitive conditions, this company would probably not
want to invest in the development and production
engineering of its own electric range, it might be disposed
to take on a successfully proven line from the United
States under an appropriately structured license. By “ap-
propriate structure”, we would include values such as ac-
cess to engineering, intramural component supply and
procurement possibilities, broader product exchange and
even investment opportunities.

While from one point of view, our model suffered from
its limited options, it also meant that, in taking on the
licensing project, REFAC would be able to fish or cut bait
without protracted effort. So, with our downside risk
limited, we put together a preliminary licensing package.
The REFAC staff in Europe identified seven companies
that conformed substantially to our model — and one of
these eventually became our licensee.

Product characteristics come under various classifica-
tions. There are those that indicate product status. Are we
dealing with a raw or semi-developed idea or with a fully
developed and tested product? What is the market — is it
established or merely anticipated? If the product is now
being sold, in what volume and to what kind of customers?
Is it being exported and where? Examine the product
literature.

Details of competition can be exceedingly important.
What competitive products are on the market? What are
the comparative advantages and disadvantages. Is com-
parative test data available? Also, who are the competi-
tors? Given the best computer invention in the world, |
still would not want to challenge IBM — or, for that mat-
ter, try to license them.

Evaluate the basic market trend, and long-term growth
potential. Do we have an improved vacuum tube or a new
type of integrated circuit. A case in point: more than 20
years ago, we acquired licensing rights to the original pat-
ents for producing printed circuits by die-stamping. The
patents had not been reduced to practice. Development
work done by the inventor had gone as far as to identify
major problems. But, the long-term potential of the pro-
cess intrigued us. We knew the pressures that almost re-
quire companies in this most competitive industry to take
up techniques that reduce costs. Thus, we were persuaded
to try to license the patents and bootstrap the solution of
problems and the perfection of the die-stamping technique
by interchanging R&D within a worldwide closed-circuit
of licenses. It took a lot of work over years to set this up —
but it was well worth the effort. Circuit diestamping today
is well established and our licensees continue to pay us
royalties.

Proprietary details of a product obviously are of in-
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