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procecedings before the European Patent Office will be
conducted in English will eliminate the cost of translations
for American companies. For the most part, the cost incurred
by representation by foreign agents before the various Patent
Offices should be reduced since American practitioners will
be dealing with only one body of law for Europe instead
ol a multiplicity of laws. In addition, the substantive law
of the Convention is in most instances similar to present
American patent law.

The European Convention further provides that any
natural or legal person not a resident of one of the Contract-
ing States will not be required to obtain a European agent
during the process of filing the European patent application.
Under this Article of the Convention, United States prac-
titioners, whether private or corporate, will be able to pre-
pare and file European applications without the necessity
of retaining a European agent. However, the American ap-
plicant will have to retain a foreign agent and act through
him in atl other proceedings before the Eurcopean Patent
Office.

A second Convention, the Convention for the European
Patent for the Common Market, will be negotiated in Luxem-
bourg in May of 1974. This Convention, which will operate
together with the one signed on October 15, will create an
almost completely unified patent law for nine member States
of the EEC.

This is particularly significant for United States business
since the second Convention provides that the EEC countries
may not make use of certain reservations available under
Articte 167 of the first Convention relating to the terms of
patents and to certain exceptions to patentability. This pro-
vision is of importance to the chemical and pharmaceutical
industry in respect to [taly which does not permit the patent-
ability of medicines under its present national law,

Under the proposed procedure the member States of the
European Convention have declared their intention of bring-
ing into force the Patent Cooperation Treaty at a date which
will not be prior to that of the entry into force of these two
European Conventions. In other words, the member States
of these European Conventions will ratify or accede to the
PCT at the same time the two European Conventions enter
into {orce. Entry into force is expected within 3-4 years.

* Author undetermined,

Industrialisation Policy

TRENDS IN THE INTERNATIONAL LICENCE TRADE

by
Alfred Wolf, Aachen*

(Reprinted by permission from INTERECONOMICS, Ham-
burg, Germany)

The term ‘“international licence trade” signifies the
worldwide buying and selling, across national frontiers,
of technical and industrial licences, In contrast to the trade
in goods, which involves the exchange of material goods,
the transfer of licences concerns immaterial goods, i.e.
legally protected industrial property rights (patents, reg-
istered or ornamental designs, copy rights) and unprotected
technical knowledge and inventions (the so-called “know-
how").

Before attempting to draw any conclusions from the
statistics! published by the most important countries in
respect of the transfer of licences across their national
frontiers, we propose to survey briefly the present state of the
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world trade in licences. The Western industrial countries,
and in particular the United States, Great Britain, Germany,
France, ltaly, Switzerland and Japan, are the most important
buyers and sellers of licences in the world market.? The
state-trading countries are still playing a relatively minor
role as licencers and licencees, but even they are showing
growing interest in the licencing sector, and that in a man-
ner which makes it almost possible to discern in the attitude
they display the first beginnings of an economic integration
on an international plane.’

As for the developing countries, they naturally appear
on the international market for licences almost exclusively
in the role of buyers.¢ In 1964, the developing countries are
estimated to have acquired, in terms of value, no more than
8 p.c. of the total licences on offer in the world market,’ and
there has been no change in the situation since then.

The United States plays a predominating part on the
world market as licencer, It is estimated that in the year 1966
something like 70 p.c. of all the royalties due in respect of
licences were received by the USA, whereas that same
country’s share in the total amount spent on foreign licences
amounted to no more than 7 p.c® The sales of American
licences abroad may be divided into two categories: produc-
tion under licence by independent licencees, i.e. firms un-
connected with the licencer, and production under licence by
dependent licencees, ie. firms which through their capital
are linked with the licencing concern, being as a rule
subsidiaries.

The Role of the USA

About one gquarter of the total licence fees the USA
receives from abroad comes from independent foreign li-
cencees,” but their number is considerably larger than that
of the dependent firms working under American licences
abroad. An inquiry revealed that roughly 2/3 of all the US
licencing agreements were concluded with independent
foreign firms.* In other words, about 3/4 of the total revenue
received by the USA for granting licences abroad came from
a few subsidiaries operating abroad, whereas the remaining
quarter originated from the numerous independent foreign
firms.

In this connection it is interesting to note that some
change has taken place in recent years in that more and more
American firms prefer to establish their own branches
abroad rather than granting licences to independent foreign
firms, and this mainly for the following reasons: firstly,
they consider that foreign licencees do not exploit American
patents energetically enough; secondly, it is thought that
better management would be able to achieve a greater turn-
over in the patented article; and, thirdly, it is assumed that
an American owned subsidiary will be able to make better
use of its, technical and business knowhow and thus produce
more revenue in the form of royalties, management fees,
dividends, etc.?

This kind of thinking is naturally reflected in the Ameri-
can licence statistics: The licence revenue from independent
foreign licencees rose in the period from {964 to 1970 by
only 92 p.c., whereas that from affiliated licencees abroad
increased in the same period by 148 p.c.!® The large surplus
in favour of the USA on its licence account (see Table) is
due to its advanced technology — a factor which is too ob-
vious to require any illustration — and to the country’s
particular export situation. Commodity exports from the
United States are rendered considerably more difficulty by
high domestic wages and the resulting high production costs,
exchange rates and, last but not least, by its great distance
from the principal export markets which involves high trans-
port costs and long times spent in transit. All these factors
contributed to the development of direct investments abroad
and of the export of licences in the place of commodity
exports. Thus il can be said that the restricted scope for
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expansion in the export of commodities has had a favourabie
influence on the sale abroad of American licences in that it
has obliged many American firms not only to acquaint them-
selves with this modern form of trading, called “licencing”
but alsoto go in for it in a big way.!!

Great Britain

Great Britain, second largest licencer in the world,”?
belongs like the United States and Switzerland to the few
countries with a licence balance in ity favour (see Table).
In 1970 roughly 27 p.c. of Britain’s revenue on licence ac-
count came from the USA and about 22 p.c. from the (then)
EEC countries. It is noteworthy that trade in licences with the
(then) EFTA countries was very small indeed, the revenue
from this source amounting to no more than 3 p.c. of its
total licence revenue.!’ Obviousty, the industrial division of
labour between Great Britain and the other EFTA members
was largely confined to an exchange of industrial products,
mainly for the reason that under the existing free-trade
agreement goods could be transfered without let or
hindrance from one EFTA country to another. By contrast,
the exchange of industrial products between Great Britain
and countries not belonging to EFTA was frequently ob-
structed, be it by tariff barriers as in the case of the EEC
or by the great distances {rom important potential consumer
countries like the USA and Japan. As a result, Great Britain
was able to cooperate with these non-EFTA countries not so
much through an exchange of manufactures as through direct
investments and the exchange of licences.

The future shape of Great Britain’s licence-balance is
likely to be strongly influenced by the country’s entrance
into the Common Market. Now that exports of British in-
dustrial products to the member states of the EEC will no
longer be hampered by tarnff barriers, the granting of
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licences will again be replaced by the export of goods. Fewer
new licence agreements are likely to be concluded with
partners {rom these countries and possibly the now existing
licence contracts will not be extended beyond their date of
cxpiry. In the long run this may mean that the British
licence balance may show a deficit — but in favour of the
overall British balance of trade.'

Remaining Europe

Switzerland, third most important licencer in the world,
publishes no statistics about the licences it grants or takes
up, but there is no doubt that this “small” country shows in
its licencing trade with other countries a sizeable surplus!s
This is mainly due to the fact that Switzeriand is an im-
portant international transmission centre for licences. The
remaining European countries of importance in the inter-
national licence trade France, the Federal Republic of
Germany and [taly — all show a deficit in that sector of their
activities {see Table), The reason for these large deficits is
the same for all three of them. It is because all three — seen
from a global point of view have in common a multitude
of important {eatures which have a bearing on their trade in
licences with other countries: they are at the same stage of
technological development; their market size is roughly the
same; Lheir geographical situation is similar and they all are
members of the European Economic Community.'s The
two last-named factors account in particular for their large
expenditures on licences and thus for the deficits they
show on their licence accounts.

The countries who do not belong to the EEC are, on
the other hand, handicapped in many different ways as far
as their exports to France, the Federal Republic of Germany
and laly are concerned; there are for one thing the tariff
barriers of the EEC which have to be overcome and, for

REVENUE AND EXPENDITURE IN THE LICENCE-TRADE OF SPECIALLY SELECTED COUNTRIES (1963-1971)
(in mm US Dollars)’

Country 1963 1964 1965 1966 1967 1968 1969 1970 1971
United States of America - 1,057 1,259 1,378 1,488 1,654 2,205 2459 —
Revenues Federal Repubtic of Germany 50 62 75 73 89 98 97 118 141
France - - — - 194 164 207 213 248
(= Exports of Great Britain - - 138 162 154 204 21t 263 —
Licences) Italy 32 39 43 48 61 65 65 78 —
Japan? 5 7 14 19 27 34 46 59 60
United States of America -~ 127 133 139 137 181 192 193 -
Expenditure Federal Republic of Germany 135 153 165 175 192 218 252 304 358
France - - - - 229 275 323 349 445
(= Licence Great Britain - - 130 135 143 185 212 249 —
Imports) Italy 138 157 155 182 191 219 271 312 -
Japan® 135 155 165 192 239 314 368 433 488
United States of America - +930  +1,126 +1,239  +1,351 +1473 +2,013 +2266 -
Federal Republic of Germany - 83 - 91 - 9 -~ 102 - 103 -~ 120 - 155 - 18 -~ 217
Balance France - - - - - 35 — 111 - 116 - 136 — 197
Great Britain _ - + g8 + 27 + 11 + 19 - 1 + 14 —
Italy - 106 - 118 — 12 - 134 - 130 I54 - 206 - 234 -
Japan® — 130 - 148 - 141 173 - 212 - 280 — 322 - 374 - 428
- unavailable

1To the extent that this was necessary, the payments have been converted on the basis of the 1972 official dollar parities

2The Japanese financial year starts on April 1, of one year and ends on the March 31, of the following year.

Sources: US Department of Commerce, Bureau of International Commerce, Washington; Deutsche Bundesbank, Zur Entwicklung des Patent- und
Lizenzverkehrs mit dem Ausland in den Jahren 1970 and 1971 (On the Development of the trade in Patents and Licences with foreign countries
in the years 1970 and 1971, in: Monatsberichte der Deutschen Bundesbank, 24, Jg., Frankfurt/M 1972, Nr. 5, p. 24; Banque Nationale de Paris;
Department of Trade and Industry, Overseas rovalty transactions in 1970 in: Trade and Industry, London, published 30. 3. 1972, p. 575;G. Leg-
gio, La bilancia del pagamenti tecnologici in Italia, in: Produttivitd, Volume 23, 1972, no. 6, p. 426; Agency of Science and Technology, White
Papers on Science and Technology, 1967 and 1972; as well as Bank of Japan, Balance of Payments Monthly.
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another, the leng distances over which their goods have to
be transported. In the case of the USA, American exports
to these markets have to contend with two additional dis-
advantages — their high production costs and the unfavour-
able exchange rates. It is for these reasons that the non-
member countries of the EEC have been particularly active
in developing their sales of licences to France, Germany and
[taly — be it to their own subsidiaries or independent firms,
in order to compensate for the shortfalls in their exports
of industrial goods.

Japan — Largest Buyer of Licences

Japan, the world’s largest buyer of licences, has in the
last few years also become increasingly active as a seller of
licences on the international market (see Table). Whereas in
1950 or thereabouts it was still assumed that it would take
Japan at least another ten years to fill the technological gap
which still separated it from the highly industrialized coun-
tries in the West,"” it is now safe to conclude from the rapid
growth of Japan’s revenues on licence account that that
technological gap has been markedly reduced and, as far as
some sectors are concerned, completely closed. Initially,
Japanese licence exports were for the most part directed to
the developing countries in Southern Asia, Africa and South
and Central America, but in most recent times more and
more Japanese licences are also being sold to the highly
industrialized countries, including even the USA_ %

In this connection it is interesting to note that in the
period from 1950 to 1964 44 p.c. of the Japanese licence
sales were linked to exports of entire factories or complete
plant equipment and that 41 p.c. of the Japanese licencers
used their own network of subsidiaries abroad to manu-
facture the goods for which the licences were granted,'
Another indication is that the next international licence fair,
is to be organised by the Japanese themselves; it is due to
take place in September 1973 under the name of TECHNO
73 TOKYO.®

Japan’s future development as an exporter of licences
depends, however, not only on Japan’'s further technological
advances, but also on general economic factors. The most
important among them is the wages level. Japan's position
as a low-wage country and as a seller of cheap mass-produced
goods is gradually being undermined, for Japanese wages
are now rising faster than those of most of the other in-
dustrial states. This is why Japan, to remain internationally
competitive, 1s obliged to “evacuate” more and more of its
wage-intensive production to countries where wages are
lower, such as for instance to the developing countries in
South Asia.2! This is done by issuing more and more licences
to subsidiaries who have either been founded or acquired in
those countries or to independent native undertakings. In the
long run this may even lead to Japan earning a surplus
on licence account.2?

Future Prospects

We have so far discussed the present state of the licencing
markets in individual countries and their likely development;
we now propose to deal with the world trade in licences as
a whole. One thing is certain; cross-licencing between
Western states is bound to increase, if for no other reason
than that the political, economic and legal regulations
governing the licence trade are much the same in all of them
and that cross-licencing is by now to a large extent libera-
lized. Whether it will be possible, however, to include the
state-trading countries in the world market for licences de-
pends on their willingness to remove the obstacles which
at present still impede the free exchange of licences. These
obstacles stem from the different state, legal and economic
structures of these countries. They are, however, beginning
to realise that participation in a world-wide division of
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labour offers them greater opportunities in the fields of pro-
duction and research than isolation on ideological grounds.”
Some steps in the right direction have already been taken
to intensify the transfer of licences to and from non-socialist
countries. Trade relations have been remodelled and
economic legislation reshaped in such a way as to allow
their adherence to the Paris Agreement on the Protection
of industriai Property, the conclusion of bilateral treaties
for the avoidance of double taxation, etc.2d These changes
give rise to hopes that the state-trading countries will
progressively be integrated in the international licence
market.

As for the developing countries, whose licencing trade
is presently largely dominated by the Western industrial
countries, their chances of participating in a more active
way in the international licence market are less bright. True,
their industrial development is being accelerated by the grant
of licences:?* yet, in many of these countries the import
of licences is being rendered difficult in various ways, and
in some cases even banned altogether.2s The purpose of
this strict regimentation is mainly to save foreign exchange
by a strict check on licence fees. As the already precarious
capital and foreign exchange situation of many developing
countries is likely to deteriorate rather than te improve
in the days to come, the obstacles put in the way of licence
imports will most probably be raised rather than lowered.
As a result, the granting of licences to many countries of
the Third World is certain to decling, which in turn will
cause these countries to move still further away from the
international licence market, unless the industrial nations are
prepared to accept the proposal that the fees paid for li-
cences granted to developing countries are financed out of
development aid funds.??
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ATTRACTING NEW TECHNOLOGY: SOME VIEWS
OF A LICENSER

by
W. J. Cairns*

Reprinted by permission from the Proceedings of the First
European Electro-Optics Markets and Technology Confer-
ence. Published by IPC Science and Technology Press.

The acquisition of new technology through licensing
has become a vital function of most companies in those
industries where technological change is frequent. The
author, with f{ifteen years of experience in licensing new
technology in many fields, identifies and discusses some of
the problems created by prospective licensees with respect
to their searching for, and evaluating, licensing opportunities.
He proposes a few simple procedures that may reduce these
problems, enhancing the manufacturer’s opportunitics to
acquire promising new technology from external sources.
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I. Introduction

Acquisition of new technology from outside sources has
become a very important function for most industrial com-
panies, since technological changes are frequent, and in
some cases, devastating to existing produets.

Presumably, most companies would like to have in-
creased exposure to promising new technology: that is,
products and processes whose technical and economic feasi-
bility have been demonstrated, and which may even have
reached the pilot production stage. This definition does not
include those products and processes that are in full-scale
commercialization.

But what should a manufacturer do to encourage owners
of technology to favour him over other prospective licensees?
More specifically, how can he seek out new technology more
efficiently and how can he increase the chance of owners of
new technology seeking him out? The answers to these
guestions, of course, lie partly in his company’s policies and
procedures in seeking and evaluating new technology.

While some companies are skillful at seeking and evaluat-
ing new technology, many are inept. But many of the errors
they make are correctable.

2. Seeking

In seeking technology from others — corperations (per-
haps in foreign countries), universities, independent re-
search establishments, and the like — a company should
realize that seeking and attracting new technology is a very
competitive undertaking. Frequently, several companies
with the same interests will solicit the same technology
sources. Consequently, one must recognize that a relation-
ship with a source of technology involves a two-way selling
effort; the source must present its technology in the best
light, and the soliciting company must make a concentrated
effort to convince the source that it is the preferable choice
for certain types of technology,

A representative of a company, trying to learn from
another company whether appropriate technology is avail-
able for licensing, usually describes his company, emphasiz-
ing its size, its product line, its engineering skills, and its
manufacturing facilities. But when he is asked to name the
product areas his company is most interested in, his answer
is frequently something like, ‘Anything that makes money'.
When asked, ‘should the product be industrial or con-
sumer? he frequently responds, ‘Industrial, but there could
be many exceptions’. Asked whether his company is inter-
ested in mechanical or electronic products, he may answer,
‘We could do either, providing it is worth our while’, His
financial goals very often are stated in terms of returns on
investment or profit dollars to be made. As a result of all
this, there is little incentive for an owner of new technology
to consider licensing this company to produce his product,

What should have been done? First, the company should
decide if it really wants to cope with new technology. Many
companies that decide to copy or license proven technology
do not have the resources or the willingness to become en-
gaged in development programmes based on new technology.
Such companies should recognize that fact and avoid the
time and expense of going through the fashionable exercise
of seeking new technology.

If a company has licensed no new technology in recent
years, perhaps the reason lies not in the lack of opportunities,
but in the attitude of its people responsible for decisions
regarding outside technology. To many people new tech-
nology from outside sources represents a threat to status,
budget, opportunity, and so forth. Should these sentiments
exist strongly in the minds of people responsible for evalua-
tions, the company will have an unblemished record of ac-
quiring no new technotogy.

The company should also clearly define the product
areas in which it i1s interested, such definitions being based
on a carefully drawn plan for future growth, Of course, by




