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- Does new Regulation answer
needs of business? Uncertainty
‘ prevails at the moment

BY M. VAN EMPEL*-
BACKGROUND

March 1, 1985, saw the entry into force of Regulation
(EEC) no. 418/85 on the application of Article 85
{paragraph 3) of the Treaty to categories of Research and
Development agreements! This Regulation will apply
up and until December 31, 1997, included (Article 13).?

Thelegal basis for this ‘“‘block exemption” was provid-
ed by Regulation 2821/71 of the Council, which permits
the Commission to grant a block exemption for
agreements that relate to “the research and develop-
ment of products or processes up to the stage of in-
dustrial application, and exploitation of the results, in-
cluding provisions regarding industrial property rights
and confidential technical knowledge.”

At the submission at the end of 1983 of the first draft
regulation to the Advisory Committee* the Commission
left no doubt as to the purpose of the exercise. It wanted
it to be understood that it was aware of the importance
of R&D for the growth and prosperity of European
business — it referred explicitly to the ESPRIT pro-
gram — and that for that reason it wanted, by means of
the present Regulation “to further increase the favor-
able treatment of such agreements.”

In the same vein it stated, “The proposed Regulation

. .. must be capable of application to all economic sec-
tors in the Community. The Regulation must therefore
adopt a general approach and be expressed in provisions
which are as clear and simple as possible” In other
terms, the business community should now at last
recognize that Competition Law was not merely a mat-
ter of complicated rules manipulated by experts, but
could alsobe used with a view to, and understanding for,
the needs of business life.

It must, therefore, have been somewhat of a deception
to the Commission that its project still met with
criticism from the business community. However, to a
very large extent this was inevitable due to the very in-
striment chosen for the Community policy.

A block exemption under Article 85 paragraph 3 EEC
is ‘and reimains -a regulation ‘which is based upon the
assumption that certain facts and actions are covered
by the prohibition of Article 85 paragraph 1 EEC (other-

*Stibbe, Blaisse & De Jong, Amsterdam, The Nether
lands.

‘Block Exemption for R&D

wise there would be no need for an exemption. Moreover,

such exemptionas is provided, of course, is to be granted

for certain agreements, but withheld to others. In other-
terms, a block exemption will tend to be regarded by the

business community as something of a poisoned gift: by

accepting it, one recognizes that for certain actions an

authorization by the Commission is required, and’
therefore forfeits the claim that such action has nothing

to do with the prohibition of Article 85 paragraph 1.

Criticism levelled at the Draft should be seen against

that background. There had been indeed general

satisfaction with the “Co-operation Notice” of 1968°

and it was felt that what problems there were largely

stemmed from the decisions taken by the Commission

in individual cases after 1968,

Moreover, the Draft indeed did present a shift in em-
phasis as compared to the Notice of 1968. Whereas at
that time the Commission had been concerned only with
the “internal” relations between the parties to R&D
cooperation, it now also paid attention to the “external”
effects upon third parties. With a view to this latter
aspect, the Commission now envisaged to distinguish
between certain R&D agreements, which would be ex-
empted without further ado under the Regulation, and
others that would first be submitted to an “opposition
procedure.” This latter category of more “dubious”
agreements would comprise:

“agreements in which participate: (a) more than one of
the leading three undertakings in the relevant field; (b) in
the case of joint production, undertakings having an ag-
gregate annual turnover of more than (500) million ECU
(a figure which can, of course, be increased periodically
to take account of economic circumstances.”

This “opposition procedure” implied a notification of
such agreements to the Commission (with the necessary
information), be it that these would be processed on a
special, accelerated basis.’

It is hardly surprising against the background of the
lukewarm support for the concept of a block exemption
as such, that this differentiation of two classes of R&D
agreements met with criticism as to both principle and
elaboration. As such, this has not kept the Commission
from fulfilling its ambition to be seen to act in this do-
main: within a year’s time the Regulation was on the
books. At the same time, criticism and discussion did
lead to a final text that was both longer and more com-
plicated than the original Draft.

Non-lawyers may thus well feel that the lawyers have
been able again to change a set of “‘provisions that are as
clear and simple as possible” into a playground for ex-
perts. However, it is more likely that this simply is the
price that has to be paid for any attempt to force
economic life into the straightjacket of strict legal rules.



THE REGULATION

Structure

The Regulation consists of 13 articles in total. Of
these, Articles 1 to 7 and Article 10 are of particular
relevance.

Article 1 provides for the exemption from the applica-
tion of the prohibition of Article 85, paragraph 1, EEC,
and gives certain definitions.

Articles 2 and 3 provide that the exemption is made
conditional upon a certain number of provisos, both
positive and negative.

Articles 4 and 5 contain an enumeration of clauses,
which may be included in R&D agreements, without
thereby putting the exemption under Article 1 at risk.

Article 6, on the contrary, indicates a number of
clauses the inclusion of which in an R&D agreement will
prevent the exemption to apply.

Article 7 provides for the “opposition procedure.”

Article 10 confirms the power of the Commission to
withdraw the generic exemption in an individual case,
after all.

The Exemption{Articles I and 5)

To put the exemption, as provided by the Regulation,
in perspective one must keep in mind that the “coopera-
tion Notice” of 1968 is still valid today. In its second
recital, the Regulation explicitly refers to this Notice
and puts on record that:

“agreements on the joint execution of research work or
the joint development. of the results of the research, up to
but not including the stage of industrial application,
generally do not fall within the scope of Article 85 (1) of
the Treaty. In certain circumstances, -however, such as
where the parties agree not to carry out other research
and development in the same field, thereby foregoing the
opportunity of gaining competitive advantages over the
other parties, such agreements may fall within Article
85:(1) and should therefore hot be excluded from this
Regulations.”

In good logic, it follows therefrom that for those
agreements: where no such restriction is provided for,
one may rely on the Notice of 1968, and that therefore
the question as to whether the present Regulation ap-
plies ddes not even arise. To some extent; however, this
appears to be qualified by the “Henkel/Colgate” deci-
sion.of'the Commission of 1971.% In that case the Com-
mission held that the “Cooperation Notice” was not ap-
plicable — and thus Article 85 paragraph’l did apply —
to a situation where, although 4 restriction on R&D ac-
tivities of the parties concerned was not stipulated in
the contract, it followed in fact necessarily from the ac-
tual market structure. Would a similar decision be taken
today? Where really big enterprises operate in a more or
less oligopolistic market — which was indeed the case in
Henkel/Colgate — this seems likely; the more so when
onerefers tothe prov151ons of Articles 3 and'4 (seeinfra).

However, this would still appear to be the exceptlon
for most enterprises operating under more or less “nor-
mal” competitive conditions, the “Cooperation Notice”
would still seem to provide a safe and simple legal basis.

Demarcation Problems
For that matter, there are still other demarcation

problems to be solved. This is illustrated by the 14th
recital in which the Commission states that:

“agreements covered by this Regulation may also take
advantage of provisions contained in other block exemp-
tion regulations of the Commission, and in particular
Regulation (EEC) no. 417/85° on specialization
agreements, Regulation (EEC)ne. 1983/83% on exclusive
distribution agreements, Regulation (EEC) no. 1984/83
I on exclusive purchasing agreements and Regulation
(EEC) no. 2349/84'? on patent licensing agreements, if
they fulfill the conditions set out in these regulations.
The provisions of the aforementioned regulations are,
however, not applicable insofar as this regulation con-
tains specific rules.”

Within the confines of the present article one can hope
to provide only a superficial inventory of the various in-
terferences which could arise in this regard. Suffice it to
say that, in general, it would appear safe to base oneself
upon the priority of the lex specialis over the more
general rule.

.This takes us to the question which the Regulation
really is about: What is in fact exempted under the pres-
ent Regulation?

It would seem that Article 1 gives a clear answer to
that question:

i

agreements entered into between undertakings for
the purpose of:

“a) Joint R&D of products or processes and joint ex-
ploitation of the results of that R&D;

“b) Joint exploitation of the results of R&D of pro-
ducts or processes jointly carried out pursuant to a prior
agreement between the same undertakings; or

“c} Joint R&D of products or processes excluding ex-
ploitation of the results, insofar as such agreements fall
within the scope of Article 85 (1)

However, Article 1 should be read in combination with
Article 3 and with the 8threcital. From this latter recital
it follows that:

“in orderto guarantee that several independent poles of
research can exist in the Common Market in any
economic sector, it is necessary to exclude fromthe block
exemption agreements between competitors whose com-
bined share of the market for products capable of being
improved or replaced by the results of the research and
development exceeds a certain level at the time the
agreement is entered into.”

In Article 3, paragraph 2, this “certain level” is taken
to refer to a 20% combined market share for the enter-
prises concerned “on the Common Market or a substan-
tial part thereof.”

Harmiless

This approach can be traced back to the distinction
which the Commission envisaged in its First Draft be-
tween “harmless” cases, which would be exempted
without further ado, and more dubious cases, which
would still have to be scrutinized, although under an
“accelerated opposition procedure.” However, it should
be stressed that, whereas the differentiation is still in
the Regulations as finally adopted, the consequences at-
tached to that differentiation have changed substantial-
ly. It should be noted that the “complicated” cases
(more than 20% market share) iow are outside the'scope
of the Regulation as such, and accordingly have to sub-
mit to the “classic” individual procedure should an ex-
emption be sought (provided, of course, that Article 85
paragraph 1 is applicable)!* As for the “opposition pro-
cedure,’ this now caters for cases that, although within
the 20% limit, do not qualify for automatic exemption
for other reasons (see infra).

986 1equazdag - sajaanop sary

15



Les Nouvelles - September 1986

154

Thus, to sum up: the scope of the exemption as defin-
ed in Article 1 is confined, by virtue of Article 3, to situa-
tions where parties concerned are not competing
manufacturers for products concerned, or, if they are
they have a combined market share of no more than
20%.

For those cases where the block exemption does apply
— either because the parties concerned are not com-
peting manufacturers, or, if they are their combined
market share does not exceed 20% - the period for
which the exemption is granted for joint R&D without
joint exploitation of the results is the term of the
cooperation as such. Where there is also joint exploita-
tion of the results, the period of exemption is limited to
five years in principle, as from the moment the contract
products'* have been marketed for the first time within
the Common Market (Article 3, paragraph 1). However,
this fiveyear period is extended for an indefinite period
if, and as long as, the combined market share of the par-
ties concerned — in terms of contract products plus
other products competing therewith also sold by the
parties’® — does not exceed the 20% limit (Article 3,
paragraph 3).

Conditions (Article 2)

According to Article 2, “the exemptmn provided for in
article 1 shall apply on condition that:

“a) The joint R&D work is carried out within the
framework of a programme defining the objectives of
the work and the field in which it is to be carried out;
~ “Db) All the parties have access to the results of the
work;

“c) Where the agreement provides only for joint R&D,
each party is free to exploit the results of the joint R&D
and any pre-existing technical knowledge necessary
therefor independently;

“d).The joint exploitation relates only to results that
are .protected by intellectual property rights ot con-
stitute know-how which substantially ‘contributes to
technical or economic progress and that the results are
decisive for the manufacture of the contract products or
the apphcatlon of the contract processes; '

“e) Any joint undertaking or third party charged with
manufacture of the contract products is required to
supply them only to the parties;

“f) Undertakings charged with manufacture by way
of specialization in production are required to fulfill
orders for supphes fromall the parties.”

Of these six conditions, those mentioned under b), c),
and f) stem from the considerations that already deter-
mined the “Cooperation Notice” of 1968: each of the par-
ties concerned must get areasonable share in the results
and-may not be bound by unreasonable restrictions.

 Conditions mentioned under: a). and 3) clearly are

meant to ensure that the block exemption applies only
to “real” joint R&D and the exploitation of the results
thereof. As drafted, this would seem to.be fairly clear.
This can hardly be said, on the contrary, of the condition
referred to under d) insofar as it is prov1ded there that
the resultmg know-how must, contrlbute ‘substantially
to technical or: economic. progress” and must be
“decisive for the manufacture of the contract products
or the apphcatlon of the contract processes.” This offers,
of course, an almost unlimited scope for discussion, and
possible litigation.

Admissible Clauses (Articles 4 and 5)

Articles 4 and 5 contain an enumeration of respective-
Iy seven and eight contract clauses which may be includ-
ed in an R&D agreement, without jeopardizing the ap-
plicability of the exemption. The difference between Ar-
ticle 4 and Article 5 resides in the view held by the Com-
mission that “Article 4 clauses” normally are an-
ticompetitive and therefore need allowance under Arti-
cle 85 paragraph 3 E.E.C,, whereas this is not normally
the case for “Article 5 clauses.”*

A discussion of the various clauses mentioned in
these two provisions would be beyond the scope of the
present article. I must confine myself, therefore, to a few
observations.

Thus, it may be noted that parties are free to agree on
certain elements of exclusivity: no independent R&D
(Article 4 (a)), no parallel agreement with others (Article
4 (b)), tied procurement of contract products (Article 4
{c)), no manufacture of contract products or application
of contract processes in territories reserved for other
parties (Article 4 (d)). Moreover, Article 4 (f) explicitly

allows territorial market sharing between parties for the -
contract products, albeit only for a period of five years

and with the proviso that the ban on sales-outside the
allotted territory should apply only to “active selling”
in the sense of publicity, warehousing and the like. On
the contrary, Article 4 (c) only allows: product-wise
market sharing (“one or more technical fields of applica-
tion”) if parties concerned are not competitors at the
time of the agreement. Finally, it is hardly surprising
that “grant -back’ -type clauses also should be allowed:
experience gained in exploiting the results, nonex-
clusive licenses for inventions relating to improvements
or new applications (Article 4 (g)).

As Artiele 5 lists those clauses which, according to
the Commission, would pass the test of Article 85,
paragraph 1, EEC anyhow, this is apt to constitute in-
deed a fairly innocent inventory. Obligations such as to
share the knowledge necessary for the joint R&D, to ob-
tain and maintain in force intellectual property rights,
to preserve the confidéntiality of know-how (“even after
the expiry of the agreement,” sic), to share royalties
received from third parties will hardly come as a surprise
in this regard. Perhaps most noteworthy here is the inclu-
sion in this list of the clause referred to in Article 5 (b):

“any obligation not to use any know-how received from
“another party for purposes other than carrying out the

research and development programme and the exploita-
tion of its results.”

Negative List (Article 6)

Article 6 sets forth eight clauses which, when includ-
ed in an R&D' agreement will block the apphcatlon of
the block exemption. Most of them refer to “unneces-
sary” restrictions of the freedom of action of the parties
to the agreement themselves, in particular with regard
to the exploitation of the results of the joint R&D.

In short, parties may not be:

1. Restricted in their freedom of R&D outside the
scope or time of the agreement(sub c).

2. Restricted as to quantities of contract products to
be manufactured or sold (sub c).

3. Restricted in pricing of, or customers for, contract
products (sub d)(sub e).

4. Prohibited from selling in each other’s territory,



®
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otherwise than as allowed under Article 4(1)sub f).

5. Prohibited from allowing third parties to manufac-
ture contract products in the absence of joint manufac-
ture (sub g). :

6. Required to hinder “parallel trade” in contract
products within the Common Market (sub h).

As for Article 6 (sub b), it does not allow for contract
clauses where parties:

“are prohibited after completion of the R&D programme
from challenging the validity of intellectual property
rights which the parties hold in the Common Market and
which are relevant to the programme or, after the expiry
of the agreement, from challenging the validity of in-
tellectual property rights which the parties hold in the
Common Market and which protect the results of the
R&D.” ’

‘At this point it should be stressed that this Article 6
does no more than provide that, where any of these
clauses listed is included in an R&D agreement, the
block exemption does not apply. These clauses are
therefore not hit by any per se prohibition. The conse-
quence of their inclusion in the contract is that for an ex-
emption under Article 85, paragraph 3, EEC the con-
tract concerned should be notified to the European
Commission ¢n an individual basis.

The “Opposition Procedure” (Article 7)

It has been mentioned already here that cases for
which the opposition procedure had been envisaged
originally have finally found themselves outside the
scope of the Regulation as such.

Inits final fashion the opposition procedure now runs
parallel to the procedure provided for in Article 4 of the
“patent license” Regulation!” This means that the pro-
cedure is now meant to cater to those R&D agreements,
which do comply with the conditions laid down in Ar-
ticles 2 and 3 and do not include any clauses referred to
in Article 6, but which do include certain clauses that
simply have not been referred to as such in the present
Regulation. ‘

For this category of cases the Regulation holds out
what is in essence a procedural compromise: if such
R&D agreement is notified to the Commission (with
specific reference to this provision) and if thereupon the
Commission has not taken action within a period of six
months, then the agreement is deemed to be exempted
in terms of Article 1. Where the Commission does ob-
ject, however, within that period, the case is further
dealt with as a “classic” individual application for ex-
emption under Article 85, paragraph 3.

Although this increased flexibility in procedure
might appeal to parties concerned, it is a matter of some
doubt whether this is indeed the kind of panacea that
the Commission appears to take it for. Indeed, it may
well be argued that this procedure is not compatible
with the system of Article 85 and Regulation 17. Those
primarily concerned with a solid legal basis for their
R&D cooperation agreements should be wary of relying
too heavily on this procedural device.

Individual Withdrawal Decisions (Article 10)

Quite rightly each block exemption enacted up till
now has provided for the authority of the Commission to
withdraw the benefit of the block exemption for specific
cases where need be, on an individual basis. Indeed,
especially in Competition Law, one cannot ignore the

possibility that a generally framed provision may well
lead to unacceptable results in certain specific circum-
stances. .

Similarly to other regulations, the Commission in-
dicates in Article 10 in which situations in particular
one has to take the risk of such withdrawal (with effect
ex nunc) into account. It appears that it is here that the
“external” effects of R&D cooperation on third parties
come to the fore. As such, this contributes to a more
comprehensive, and therefore realistic, view of the mat-
ter. It is, however, rather doubtful whether business {or
for that matter the Commission itself) will be helped by
the {perhaps necessarily) vaguely defined criteria pro-
vided for here®

Yet, it still must be seen to what extent this provision
— as well as the similar provisions in the other block ex-
emptions — will have in any impact in practice. In this
regard it is, for that matter, not only the decisions of the
Commission that determine the picture. In practice,
positions taken by parties concerned — whether parties
to the agreement or third parties — are at least of as
much importance. As it is, however, more often than not,
these lead to amicable settlements; the conflicts that
really are fought out in Court are, fortunately, quite
limited in number.

CONCLUSION

When it issued the present Regulation the Commis-
sion clearly wished to be seen to understand the needs
and wishes of the business community. The question
now is, has it succeeded?

If one goes by the juridical merits and demerits the
answer certainly cannot be an unqualified “yes.” Many
criteria are so vague that, whenever it would come to a
Court battle, the issue would be very uncertain indeed.
This is a far cry from the “clear and simple provisions”
that the Commission aimed for.

The question is, however is whether a court battle like-

Iy will be fought. As a matter of personal experience my
answer would be negative. R&D, perhaps still more than
many other subject, is a matter of long-term planning.
Management is quick to understand that in this field
fighting each other in court does not take you very far
indeed. It is in this context that the “political” message
of the Regulation carries considerable weight. It seems
appropriate, therefore, to conclude on a quotation from
the 13th Competition Report of the Commission
{(number 33):
““Cooperation coming within the scope of the Notice on
Cooperation between undertakings of 29th July 1968 re-
mains, in the opinion of the Commission, outside Article
85 (1). The proposed Regulation is intended to increase
the possibilities for cooperation even further and
therefore remove the obstacles — often more psychologi-
cal than real — which Article 85 is sometimes con-
sidered to pose for transnational cooperation agree-
ments in the field of research and development.”

NOTES

1. 0.J. 1985, no. LL53/5.

2. Nonspecified references are to the R&D regulation discussed
here.

3.0.J.197], no. L.285/486.

4.Doc. 1V/446/83—EN. Such—internal—documents are com-
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municated to “interested circles” more or less as a matter of course.
Also the Commission seems to assume this to happen.

5.0.J. 1968, na. C75/3. In this Notice the Commission mentioned
as an example of a form of cooperation between enterprises which is
not contrary to Article 85, paragraph 1, EEC:

“Agreements having as their sole object:

“a) the joint implementation of R&D projects;

“b) the joint placing of R&D contracts;

“c) the sharing out of R&D projects among participating
enterprises.”

6. Ninth recital of the draft. See 0.J. 1984, no. C16/3.

7. Moreover, the Commission indicated that it was favorably
disposed toward projects of common European interest known to the
Commission (cf. Tenth recital). This is, of course, a clear reference to
the ESPRIT program and the like,

8. 0.J.1972,n0. L14/14.

9. 0.J. 1985, no. L.53/1.

10. 0.J. 1983, n0. L173/1.

11. 0.J.1983;n0. L173/5.

12. 0.J. 1984, no, L219/15.

13. Of course the specific notification regime laid down in Article 4,

paragraph 2, sub 3 b) of Regulation 17 would still apply.

14. Article 1, paragraph 2 provides the following definition:
“Countract products means products or services arising out of the
research and development or manufactured or provided applying
the contract processes.”

For the sake of convenience, contract products and contract processes
are hereinafter referred to together as “contract products.”
15. Article 3, paragraph 8, refers to:
“other products which are considered by users to be equivalentin
view of their characteristics, price and intended use.”
16. See Article 5, paragraph 2:
“in the event that, because of particular circumstances, the
obligations referred to in paragraph 1 fall within the scope of Ar-
ticle 85 (1), they also shall be covered by the exemption.”
17. See supra note 12.
18. “The Commission may withdraw the benefit of this Regula-
tion . .. in particular where:
“{a) The existence of the agreement substantially restricts the
scope for third parties to carry out research and development in
the relevant field because of the limited research capacity
available elsewhere; )
“(b) because of the particular structure of supply, the existence
of the agreement substantially restricts the access of third par-
ties to the market for the contract products;
“(c) without any objectively valid reason, the parties do not ex-
ploit the results of the joint research and development;
“(d) the contract products-are not subject in the whole or a
substantial part of the common market to effective competition
from identical products or products considered by users as
equivalent in view of their characteristics, price and intended
use.”



