Equity Joint Ventures in PRC

Negotiating joint venture agree-
ments requires enthusiasm, imag-
ination; author offers tips

BY CHRISTIAN M. VERBEECK*

When going through the 1979 investment guides of a
reputable consulting firm, it occurred to this writer that
the booklet dealing with the People’s Republic of China
contained 24 pages. The booklet with respect to Trinidad
and Tobago, on the other hand, was 82 pages thick.

Since 1979, the year in which China published its Law
on Joint Ventures using Chinese and Foreign Investment
{the “Joint Venture Law"”), there have been significant
and rapid legislative developments. The purpose of this
article is to survey certain issues related to the negotia-
tion and operation of equity joint ventures (“JV(S)”) in
the continuously evolving Chinese legal framework.

INVESTMENTS IN PR CHINA

Potential . investors into China can direct their in-
vestments through several channels. The major type is
the “contractual joint venture.” It encompasses different
forms of cooperative investments, ranging from transfer
of technology (license) agreements, turnkey projects and
manufacturing agreements to compensation trade ar-
rangements. Contractual joint ventures are the most
popular and flexible forms of ‘foreign investment in
China. The equity joint venture (“JV”} is the type of in-
vestment requiring the establishment of a limited liabili-
ty corporation in accordance with the Chinese laws.
There is a third fairly recent form, involving corporations
with sole foreign capital (100% foreign owned). These
foreign-owned enterprises are operated solely with funds
provided by a foreign investor who manages them in-
dependently. The majority of these are established in
special economic zones, where they benefit from specific
tax iricentives: A Law on Wholly-Owned Foreign Enter-
prises- was adopted on April 12, 1986. The basic re-

" quirements enacted therein are that such foreign-owned

enterprises apply advanced technology er produce most-
ly for exports. L

This article will deal primarily with the equity joint-
venture type of investment.

LEGAL SOURCES
China’s establishment of a legal framework has, if mea-
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sured solely by quantitative criteria, been quite suc-
cessful. Since its open-door policy started in 1978, more
than 300 different laws and decrees have been enacted.
China’s foreign economic legislation governing, in par-
ticular, equity joint ventures is principally incorporated
in the following: the July 8, 1979 Joint Venture Law (15
articles); the September 20, 1983 Regulations for the
Implementation of the Law of the P.R. of China on Joint
Ventures Using Chinese and Foreign Investment (118
articles) (the “Implementation Regulations”); the
September 10, 1980 Income Tax Law concerning Joint
Ventures (18 articles) (the “Income Tax Law”) and its
various implementation regulations and provisions; the
July 26, 1980 Provisions on Labor Management in
Chinese - Foreign Joint Ventures (16 articles); the
December 18, 1980 Interim Regulations on Foreign Ex-
change Control of the P.R. of China (34 articles) and their
subsequent implementation regulations.

Fairly recent legislation having substantial bearing
on JV operations in China includes: the China Patent
Law, effective as of April 1, 1985 (69 articles); the China
Patent Law, effective as of April 1, 1985 (69 articles); the
Regulations on Technology Import Contracts, effective
as of May 24, 1985 (13 Articles); and the Economic Con-
tract Law, effective as of July 1, 1985 (43 articles).

The quantitive efforts, however much they are valued,
do not, however, always live up to the qualitative expec-
tations of foreign investors.

In trying to keep pace with the rapidly evolving
economic and political scene, Chinese laws sometimes
codify seemingly irreconcilable legal concepts and leave
uncertainties.

Among these uncertainties are how to reconcile the
apparent contradiction between the general prohibition
to assign a JV'sright to the use of land with the freedom
to transfer a JV’s equity participation or assets? Are in-
tangible assets valued when the JV is dissolved and li-
quidated upon the contract’s termination?

Legislative Uncertainty

China’s continuous legislative process creates
another uncertainty for foreign investors. Since
January 15, 1986, China has issued the revised duration
(50 years) of the JV term, the Regulations on the
Balance of Foreign Exchange Revenue and Expenditure
issued on the same date, and the Law on Wholly-Owned
Foreign Enterprises adopted on April 12, 1986.

In many instances, the new laws’ retroactive applica-
tion compounds the resulting lack of legal security. As
China is only gradually establishing a coordinated set of
foreign economic laws, this situation will, for some time,
have to be considered as a major cautioning factor in the
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making of any investment decision.
Foreign investors who prefer the equity joint venture

-over the more flexible and expeditious contractual

cooperation forms should be aware that the negotiation
process with respect to the former is a rather time and
energy consuming exercise. After all, if negotiations
mature they will result in a commercial “marriage of
convenience.” This involves establishment of a separate
legal entity: a limited liability company with joint equi-
ty ownership and management.

Since creation of this structural presence results in
many commercial, financial, fiscal, social, and legal im-
plicaticns, negotiators are well advised toidentify in ad-
vance as many as possible of the underlying assump-
tions and economics of the prospective cooperation.
Although the legal framework of China is steadily im-
proving, potential investors (both Chinese and foreign)
should carefully address and negotiate in as much detail
as possible such important issues as: the total capital
contributions and investment, the treatment and des-
tination of profits, the management of the company, the
costs, ways and means of procuring raw materials and
equipment and the arrangement for foreign currency
needs.

The (legally required) feasibility study and the JV
contract provide the appropriate documentary in-
struments to incorporate these crucial items. Since,
however, any Chinese JV would still have to operate in a
so-far largely unknown foreign forum, primary respon-
sibility for the accuracy of the key local assumptions
and projected merits specifically related to the Chinese
environment should be allocated to the Chinese parties.
The so-called “stabilization clause” in the contractual
documents will further provide certain flexibility to
make the necessary adaptations to the changing local
environment.

Equity and Qwnership - :

The JV partners can agree on the means of con-
tributing to the registered capital. Equity canthusbein
cash (foreignand local currencies) and in kind. The latter
includes materials, equipment, buildings, land and
technology. Evaluation of the capital contributions are
made by agreement between the JV partners or by an
agreed-upon third party. The capitalization of technal-
ogy is, in general, restricted to a certain percentage of
the foreign partner’s equity interest.

The Implementation Regulations specify that the
distribution of profits and the sharing of losses and
risks are in proportion to the respective contributionsto
the registered capital. The JV partners are liable to the
JV within the limits of the subscribed capital.

There is no legal maximum on the proportion of for-
eign ownership of the JV. Although foreign investors are
sometimes eager to achieve maximum ownership, they
should nevertheless be aware of the specific conditions
linked to such majority ownership. One common Chin-
ese request involves an export.obligation of the foreign
partner expressed as a percentage of the production out-
put. Negotiators are, therefore;, advised to assess
carefully whether the merits of a majority ownership
outweigh the particular conditions attached thereto.

Foreign Currency Balance
The subject of foreign currency balance is clearly the

most challenging issue that any JV in China needs to ad-
dress. The Joint Venture Law, the Implementation Reg-
ulations and the relevant foreign exchange regulations
clearly set the rules: a JV is expected to balance its
foreign currency needs and income,

In general, domestic sales are paid in nonconvertible
local currency, the Yuan Renminbi. To cover their short-
term foreign currency needs, the partners to the JV will,
therefore, be required to inject certain amounts of
foreign exchange as capital. Once established, the JV
itself might have to borrow foreign funds, available on
the domestic or international financial markets. To
financeboth its operational needs (such as imported raw

~ materials, equipment, service of international debt, cer-

tain expatriate costs) as well as its longer term needs
(such as expatriable dividends and technology fees), the
necessary foreign exchange will have to be generated.

During negotiations, the Chinese have a tendency to
emphasize the foreign partners’ primary responsibility
to generate these funds. To such effect, a contractual
commitment to export a fixed percentage of the JV’s
output is sometimes proposed. Although this type of
provision appears in the Chinese Reference Format for
Joint Venture Contracts, at this writing, there is no ex-
press statutory obligation to export a certain percen-
tage of a JV’s output.

In practice, however, a JV will not only be “encourag-
ed” to export its products, it will actually also face a de
facto need to export to generate sufficient foreign cur-
rency income. In principle, any Sino-foreign JV should
thus be viewed as export oriented. This precept is in line
with China’s avowed policy to attract JV so as to acquire
technology and improve the country’s export perfor-
mance. It also has constantly been reiterated as a red
thread throughout legislation as well as in the past and
latest (seventh) five-year plan for social and economic
development.

To deal with this major issue, the 1983 Implementa-
tion Regulations already called for certain solutions.
These have indeed allowed certain JV to sell their out-
put mainly on the domestic market. Such ventures are
then permitted to convert their domestic earnings into
foreign exchange made available by the local or, if need
be, by the central authorities. The now famous Article
75 of the Implementation Regulations, however, has
only been applied to selected projects considered to be
of strategic importance.

Facing increasing pressures from actual investors and
hesitancy from potential investors, Beijing recently
promulgated the January 15, 1986, Regulations on
Joint Venture Balance between Foreign Exchange Rev-
enue and Expenditure. These incorporate various
techniques which had already been developed during
the course of certain negotiations and JV operations to
solve foreign exchange shortages.

Among the suggested courses of action are:

1. The sale of the JV’s products in China against
foreign currency if import substitution is achieved and
approved by the relevant central or local authorities.

2. The outright sale of the JV’s products in foreign
currency to Chinese enterprises or organizations having
foreign currency reverses, subject to the approval of the
foreign exchange control departments.

3. The export-of domestic (non-JV) products through
arrangements whereby the JV, subject to the approval

.



of the Ministry of Foreign Economic Relations and
Trade (“MOFERT”), purchases these domestic prod-
ucts in local currency.

4. The pooling of foreign currency earnings between
two or more JVs in China in which a foreign investor
would own an equity interest.

5. The reinvestment of the foreign partner’s local ear-
nings in another JV with foreign exchange earnings
potential.

The implementation of the above suggestions will,
however, be hampered by substantial practical problems
such as the shortage of domestic products with signifi-
cant export potential and the difficulty of identifying
domestic purchasers and trading partners with suffi-
cient foreign currency reserves.

In addition, the new regulations do not specify at
which rate (the official or the “internal settlement rate”)
the currency conversions will be made. Although these
measures are valid efforts to accommodate a JV’s prime
concern, they should also be viewed against the
background of China’s present depletion of foreign cur-
rency reserves, which dropped 29% in 1985 over the
previous year.

Moreover, domestic enterprises, foreign trade
organizations and agencies alike have been granted
more autonomy to operate directly in the export
business. This increased trading authority has created a
fierce internal competition to achieve more exports.
These, inturn, enable the exporting enterprises to retain
bigger percentages of hard-won foreign currency in ac-
cordance with the Chinese export. incentives system.
The foreign exchange so earned can then be applied by
the Chinese enterprises to finance itself certain imports.

JVs facing foreign exchange imbalances will, therefore,
have the difficult task of finding suitable domestic part-
ners who either sell internationally competitive prod-
ucts or are willing to spend their forelgn exchange for
goods purchased locally.

In the multi-investment alternative, foreign investors
will also have to obtain the approval of local partners
willing to use the foreign exchange surpluses of their
venture to offset the deficits accumulated by another
venture.

Finally, any endeavor to cbtain all required central or
local approvals will. encounter cautious and perhaps
reluctant sanctioning of the JV’s foreign currency plans.
Under the new rules, the approval authority is, indeed,
equally responsible for solving any foreign exchange
deficits of the approved venture, provided it has met its
contractual obligation to export and generate foreign
currency.

Given the latter proviso, it is advisable to inclade in
the contract the necessary qualifications, emphasizing
that best efforts (but no firm commitment) will be
undertaken to meet the JV’s export and/or foreign cur-
rency generation plans. .

China has enacted a fairly comprehensive set of legal
norms ruling the transfer of foreign technology. In
many  instances, the 1985 Patent Law and 1983
Trademark Law have been quoted as sound illustrations
of China’s determination to protect the rights and in-
terests of foreign investors. Shortcomings in these laws,
such as the lack of patent protection for pharmaceutical
products and the cumbersome filing of trademarks, are
equally to be acknowledged.

The transfer of technology contracts entered into by
JVs are governed both by provisions of the 1983 Im-
plementation Regulations and by the 1985 Regulations
on Technology Import Contracts (“Technology Regula-
tions”). These rules are not applicable to the transfer of
technology performed through an equity investment to
the JV’s capital. The 1985 Technology Regulations con-
firm, but also sometimes differ from, certain principles
set forth in the Implementation Regulations. For in-
stance, they incorporate the common Chinese request
for the licensor to provide strict performance guaran-
tees regarding the technology’s ability to achieve the
targets specified in the contract.

Article 8 of the Technology Regulations, like the Im-
plementation Regulations, stipulates that the usual
term of the technology contract is ten years, but allows
this term to be exceeded if approved by the appropriate
authorities.

The Technology Regulations further provide that the
licensor may not impose certain restrictive articles in a
technology agreement. These include so-called tying
clauses whereby the Chinese licensee (e.g. JV) would be
required to purchase ‘“unnecessary” techmniques, raw
materials, equipment, or products or services; restric-
tions on the technology’s recipient to source or purchase
raw materials; limitations on sales channels, including
exports, quantity, variety and selling prices of the prod-
ucts manufactured with the licensed technology and
prohibitions on the use of the imported technology after
the contract’s expiration.

Tighten Rules

These stipulations, in some instances, tighten the
rules previously set forth in the Implementation
Regulations. A strict interpretation of them might
therefore raise some legitimate concerns about the ex-
tent of the protection granted to the technology licensed
in China.,

Experience suggests, however, that all these rules
governing the licensing of technology in China serve the
primary purposes of establishing a handy legal frame-
work within which the technology agreement must be
negotiated. In being able to refer to these provisions
Chinese negotiators, indeed, acquire a negotiating edge
from the outset. Past application of the Implementation
Regulations has, however, shown that the Chinese are
rather pragmatic and hence adopt a flexible interpreta-
tion of certain legal precepts.

Chinese parties, for instance, always insist on insert-
ing performance guarantees whereby the licensed tech-
nology is contractually warranted to perform according
to the given specifications. It should be obvious, how-
ever, that such warranties can only be extended if con-
tractually linked to certain practical conditions such as
the adequate technology absorption capacities of the
Chinese licensee and the availability. of approved and
suitable equipment, material and services. A convine-
ing case should therefore be made that performance
guarantees.are intimately’ conditioned on the procure-
ment of certain materials, equipment and services of the
foreign licensor.

The. statutory 10-year hmltatmn of the technology
agreement in associaiton with the recipient’s right to
use the transferred technology after the contract’s ex-
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piration have sometimes erroneously been interpreted
as a codified permission for the Chinese JV partners to
acquire the free use of this technology. Such a percep-
tion runs contrary to the concept of the JV’s shared
ownership of the licensed technology. Moreover, the
JV’s right, as licensee, to use the imported technology
upon the contract’s termination does not necessarily
sanction an unlimited license for a harmful post-
termination exploitation of the transferred technology.
Since the Chinese have a well-deserved reputation for
trustfully abiding by the terms of an (often stubbornly
negotiated) agreement, it is therefore recommended to
carefully draft appropriate guarantees for continued
use and protection of the licensed technology upon the
contract’s termination.

Internal Transfer

Another area of concern resides in China’s alleged “in-
ternal transfer of technology.” This occurs when key per-
sonnel of the JV, after having absorbed the technology,
are then relocated to other domestic organizations. Non-
compete clauses, coupled with necessary secrecy obliga-
tions should, therefore, be strict prerequisites to any
confidential disclosure. In addition, foreign licensors
should involve and obtain the endorsement of the ap-
propriate authorities to minimize the risks and substan-
tial exposure resulting from this kind of internal
technological diffusion.

In the final analysis, whether certain contractual con-
cepts will be accepted will depend on whether MOFERT
(the approval authority) will continue to apply the rele-
vant rules in a realistic and reasonable manner. Given
MOFERT’s past track record in this respect, there is no
immediate reason to question China’s basic pragmatic
attitude towards justified and legitimate requests of the
foreign licensor.

PROCUREMENT OF RAW MATERIALS

During negotiations, and later the JV’s operations,
considerable attention should be directed to the supply
of raw materials, equipment and utilities.

Chinese laws require that, under equal conditions, a
JV should give first priority to the purchase in China of
needed machinery, raw materials and transportation
means. This proposition, in theory, makes economic
sense. By buying raw materials on the domestic market,
a JV reduces the foreign currency outlays required to
finance imports, thereby, also reducing the need to earn
foreign exchange. It also achieves a savings on customs
duties (varying from 50 to 70%) and taxes levied on im-
ported materials and equipment used in the production
of goods sold on the domestic market. It, moreover,
creates a potential for export opportunities through the
manufacture and export of internationally competitive
products by the JV. And, under the present Chinese in-
vestment climate, it is generally perceived that a JV’s
key to success lies with its exports.

Finding acceptable domestic raw materials can how-
ever, be a difficult task in China. The availability and
continuity of domestic procurement sources, the defi-
ciency ‘of infrastructures and the absence of quality
standards and cost competitiveness of local materials.
Decisions on local integration and selection of the prod-

ucts which a JV canlocally manufacture and export will
ultimately be based upon production economies. For
this reason, it is generally advisable to obtain from the
Chinese partners, guarantees on the continuing acces-
sibility, the quantity and quality and cost competitive-
ness of raw materials sourced in China.

Management

At this writing, China has not yet enacted a company
law. The Implementation Regulations, which address
certain corporate aspects, stipulate that the highest
authority of the JV is its Board of Directors. Applicable
Chinese JV laws do not recognize the existence of a
shareholders meeting. In the absence of shares, con-
tributors to the corporate capital receive investment
certificates.

In reference to the proportion of investment con-
tributed, the Implementation Regulations seem to
recognize equity participation as the measure of the
directors’ distribution in the Board of Directors. Thus,
Chinese laws appear to accept equity ownership as a
possible measure of management control in the Board of
Directors. In addition to the greater profit-participa-
tion, foreign investors often perceive managerial
prevalence as one of the main benefits derived from a
majority interest. Such equity ownership, however, need
not be the sole lever by which operational control can be
achieved. When deemed necessary, a foreign participant
can also secure prime management influence through
detailed voting arrangements with his Chinese
counterparts.

The Implementation Regulations only require a un-
animous decision of the directors present (or represent-
ed) at the Board meeting for matters such asrevisions to
the articles of association, dissolution, termination and
merger of theJV and increases in, and assignment of the
registered capital. All other items, including the protec-
tion of minority interests, although always requiring a
quorum of more than two-thirds of the directors, can be
decided onin accordance with any voting arrangements
between the JV partners as stipulated in the articles of
association. ;

To foster the development of the JV’s management in
accordance with certain agreed upon principles, some
JVs have adopted basic statements of management
principles in their contract. Such guidelines can, indeed,
be helpful in solving certain management issues arising
at Board meetings.

The daily management may be carried out by a gen-
eral manager, who may be a foreigner. The Implementa-
tion Regulations further require that the general
manager consult with the deputy general managers in
handling “major issues.” Since the Chinese laws donot
explicitly identify which operational issues are con-
sidered “major,” it is advisable toitemize these in the ar-
ticles of association or the contract. In doing so, po-
tential conflicts over local participation, co-determina-
tion and the resulting sharing of managerial respon-
sibilities can be minimized.

Finally, it should be observed that the Chinese do not
like the idea of “management control” because it con-
flicts with their: wish and' perception of running JV
operations according to the principle of “equality and
mutual benefit.” :

Foreign negotiators should be aware of this particular




sensitivity when addressing the issue of the JV’s
management. Chinese counterparts are pragmatic and
realistic enough to recognize that in certain areas the
foreigners’ expertise and resources are both crucial and
prevailing. Recognition of this fact, associated with due
appreciation of certain cultural sensitivities, often
paves the way for an understanding granting certain
primary management responsibilities to the foreign
managers or directors.

Taxes

China'’s taxation system applicable to JVs is em-
bodied in the 1980 Income Tax Law and its various
associated implementation regulations. The national
tax rate is 30% on net profit. Local income tax of 10% on
the actually paid national tax is added thereto. There is
a preferential treatment for JVs lasting for 10 years or
over. They are exempt from income tax for the first two
profit-making years and obtain a 50% tax reduction for
the three following profit-generating years. The first
profit-making years are the fiscal years first following
the carrying forward of losses of the previous years.
These losses can be carried over for a maximum of five
years. There is also a 10% Wlthholdmg tax levied on ex-
patriated dividends.

Profits reinvested in the same or another JV for five
years can be granted arefund of up to 40% of the income
taxes (excluding local taxes) paid on the reinvested
amounts.

Fixed assets are depreciated following the straight-
line method. Buildings can be depreciated at 5% a year;
equipment at-10% per year. In addition to the income
tax,a unified industrial and commercial tax is levied on
domestic sales income of industrial products and on the
value of payments for imported materials. Exemption
of this latter tax can be obtained for imported equip-
ment and materials used for construction purposes, or
when purchased with funds from the JV’s total invest-
ment or when imported for production designed to be
exported.

‘Foreign employees are, depending on their resident
status, subject to individual taxes on all or part of their
incomes earned overseas and/or in China.

The Chinese tax system is generally characterized as
flexible in its implementation. In'addition to the general
preferences accorded, the tax laws and regulations also
provide for the JV to apply for reductions or exemptions
of the local income taxes and the unified industrial and
commercial taxes. Apart from illustrating the evolving
taxation regime, the continuous issuance of new regula-
tions and so-called “interim provisions” also clearly sow
the seeds for some ambivalences and uncertainties.
And, certain subjects such as, e.g. the tax treatment of
reinvested royalties by the foreign partner are still not
yet addressed by the Chinese tax laws.

In view of the above, it is advisable to obtain from all
national and local tax authorities concerned as many
guarantees and individual “‘tax rulings” as possibly
warranted. Considering the Chinese propensity to at-
tract. foreign investments, good negotiators might ex-
pect to obtain some tax treatment md1v1dua11y tailored
tothespecificneeds of thelr JV.:

Labor
The employment, dismissal, work ‘schedules, wage

bonuses and fines and labor protection are determined
by alabor contract between the JV and the labor unions.
Labor union representatives are entitled to attend the
Board meetings when matters regarding the above are
handled. The JV is required moreover to finance the
locallabor unions by allocating 2% of the total payroll to
union funds.

Since labor quality, productivity and human
resources are crucial to the local technology absorption
and ultimately to the satisfactory running of the
Chinese operations, foreign partners have to have a firm
say in major labor issues. Foreign investors should, at
the outset, identify the recruitment and selection
criteria and set the training requirements of the local
employees. In the same perspective, it is recommended
to insert in the labor contracts provisions for a proba-
tionary period as well as a guaranteed right of the JV to
dismiss workers for just cause. The implementation of
this dismissal right should become easier now that
China is gradually relaxing on the application of the
“iron rice bowl” principle, which has traditionally sym-

- bolized a guaranteed protection against discharge.

Sino-foreign J Vs will be expected to pay 120% to 150%
of the standard salary of Chinese workers in similar
state enterprises. In addition, they will have to finance
the numerous labor and welfare subsidies, which can
easily total 140% of the base salary.

China is still entangled in a controversy between the
egalitarian concept of “equal pay for equal work” and
the need to use wages and rewards as incentives to pro-
ductivity. It nevertheless has recognized the practical
necessity of the latter by enacting into a 1982 law the
merit principle of rewarding work performance through
greater remuneration.

NEGOTIATION POINTERS

Foreigners involved in a JV’s negotiation process will
eventually face a Chinese team of numerous shrewd
negotiators.

Using the ideological umbrella and labyrinthian bu-
reaucratic approval system for pushing their views
across, the Chinese often appear to adopt hard-line posi-
tions. This perception may stem from their conditioning
in a political environment not used to entice individual
autonomy or dissenting opinions. In this environment,
when faced with a particular request not always known
to them, the Chinese will :prefer to respond in the
negative rather than to commit themselves. The ap-
propriate reaction to this is tactfully to keep to one’s
points of view on crucial issues, without therefore in-
dulging in unnecessary dogmatism.

The Chinese will expect their counterparts to take the
lead role in developing creative solutions to break nego-
tiation stalemadtes. Surprisingly, acceptable alterna-
tives are often found in minor adaptations to proposed
wording, which then becomes more responsive to par-
ticular local sensitivities. An awareness should, there-
fore, be developed regarding Chinese demands for the in-
sertion of certain wording (such as: reference to Hong-
Kong as “Chinese territory’..) or for requests to delete
certain common expressions (such as: civil commotions...)
ordinarily appearing in western contracts.

Sensitivity to issues involving the Chinese sovereign-
ty or political system should, however, not prevent nego-
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tiators from defining their position in clear, unambigu-
ous and tactful expressions. This is important, also,
because the Chinese have lacked substantial interna-
tional exposure for almost two decades prior to 1978. In
this respect it is equally necessary to emphasize the
need for a good translation. Considering that Chinese
versions of foreign language documents will have equal
legal status, a good high quality translation may save
valuable time and energy along with the embarrass-
ment of discrepancies in future interpretations.

Although the average negotiation times tend to
shorten with the acquired experience, JV negotiations
are likely to be long and protracted. Patience and
allowance of sufficient reflection time will therefore
become valuable virtues.

During the protracted negotiation process, the com-
position of the Chinese negotiating team will tend to
change according to the topics discussed. A foreigner’s
negotiating team should, however, be kept as consistent
and unchanged as possible. In doing so, teamwork and
multifaceted approaches to the complexities of a JV
cooperation are fostered.

Negotiators should also be prepared to expect regular
last-minute observations and requests that, in some in-
stances, could jeopardize the basics of the near-final
understanding. One reason for this is that, although
Chinese negotiators might indicate their agreement on
a particular point, their many approval authorities who
are not involved in the direct negotiations may not ex-
actly share the same opinions. Another reasonrelates to
the different approaches and multiple interpretations
originating from the existing ambiguities found in the
local laws and regulations.

Bureaucratic Delays

To avoid bureaucratic delays and internal discussions
between departments with overlapping-jurisdictions,
the Chinese JV.partners should identify all the local
authorities whose approval of the JV are necessary. It is
also advisable to involve the appropriate authorities
during the JV negotiations at an appropriate time.
Because involvement of the Chinese authorities at too
early astage in the negotiations would cause more delay
than progress in the approval process, these contacts
should be informational, at least initially. Given the
unclear lines of authority, it is also advised to assess the
real influence of the key governmental departments con-
cerned. In the same vein, it is necessary to ascertain the
Chinese partner’s potential in terms of his political in-
fluence, his leverage withlocal authorities, suppliers and
trade unions and his authority to make certain claims.

It.is also recommended to evaluate properly the
potential partner and the JV’s location in view of avail-
ability of trained personnel and adequate infrastructure
and media means.

Considering the many still unknown factors of the
Chinese market, there is a definite need to address in a
detailed manner all the significant issues the JV may en-
counter. This presents a major role for the lawyer, whose
responsibility is to combine creativity with pragmatism
in developing sui generis solutions to given problems. To
the extent the present Chinese system is still evolving,
there are indeed plenty of opportunities for the legal ad-
visor to design a specific (legal) answer to an occurring

issue.

This endeavor to cover important point of the prospec-
tive cooperation should not degenerate into a
crystalball-gazing exercise, in which a paranoic attempt
is made to address any conceivable contingency in such
a fast-changing environment. Careful and detailed
drafting of the many essentials of the JV cooperation
associated with a nuts-and-bolts practical wisdom are,
it is submitted, better suited to operating in the pen-
dulating Chinese forum.

Legislative Guidelines

The role of the steadily improving legislation should
not be overestimated. At present, the Chinese laws
merely reflect, in broad terms, certain general guidelines
for investment in China. At this stage, their avowed pur-
pose is not to provide an exhaustive set of strict rules.
Between their theoretical interpretation and practical
application still lies enough room for a flexible, realistic
approach todoing business in China. A knowledge of the
Chinese political realities, complemented by creative
thinking and analytical skills and the all important no-
nonsense pragmatic attitude should serve the foreign
partner well during JV negotiations.

As in any successful cooperation, the close relations
between JV partners will ultimately prevail over the
contractual provisions. The extent to which the JV par-
ties will be guided by common intentions rather than
resorting to the contract terms will become an in-
dicative measure of the JV’s efficient running.

In general, JV investments in China appear to face
one major obstacle shared by Chinese and foreign in-
vestors alike, i.e. the disappointment of overinflated and
unrealized expectations. Foreign investors’ interest in
China is, too often, merely based on:an almost irrational
fixation with the potential market of one billion con-
sumers. The foreign investor’s prime goal of entering in-
to a Sino-foreign JV lies then in the assumed expedient
capture of such a huge domestic market.

This short-sighted approach offers the potential for
conflicts with the avowed principal objective of the
Chinese, ie. to allow JVs to attract foreign technology
and management techniques and to increase the coun-
try’s export performance. On the one hand, the foreign
investor’s highflying expectations of the .Chinese
market potential do not recognize the present basic
weakness of the domestic buying power. On the other
hand, the Chinese investors, eager to contribute to their
country’s economic performance, are: often- setting
quick timetables for the JV’s exports. These high pro-
jections of China’s export development do not accord
either with the prevailing shortage of internationally
competitive domestic production nor with the need for
international business to protect the profitability of
their other overseas.operations.

Itis, therefore, appropriate during the negotiations to
adopt arealistic approach to the anticipated investment
benefits of China while having due consideration for the
JV partners’ respective conv1ct1ons and objectives.

Doing business with and in China under the present
circumstances requires a great deal of enthusiasm, im-
agination, personal involvement and, indeed, passion.
As Hegel rightfully said, “Nothing great in this world
was ever.accomplished without passion.”




