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Legal conditions of the German
Democratic Republic are designed
to stimulate, protect international
transfer of techrology

BY DR. GUENTER SCHOENFELD*

The exchange of scientific-technological results and
performances forms a significent progressive factor of
the German Democratic Republic’s (GDR) trade and
economic relations to non-Socialist countries. This cor-
responds ' to the conditions of the scientific-tech-
nological revolution that has intensified international
specialization and concentration . of research and
development, and thus made scientific-technological
results and performances a common merchandise in in-
ternational trade.

This development finds its expression in the fact
that today a considerable part of all operations in
foreign trade is linked with export or import of
technological knowledge—an‘appearance described as

“international transfer of technology”’ affectmg inter-
national economic relations at large. It is also reflected
by the tendency of growth and the increasing signi-
ficance of the technical-technological element in the
GDR’s economic relations with non-Socialist coun-
tries. i
On the Safe and solid basis of the GDR’s close and
steadily: deepemng scientific-technological cooperation
with other socialist states, in particular with the other
members of the Council for Mutual Economic Assist-
ance (CMEA),! this country shapes and develops the
international transfer of technology as the economical-
ly advdntageous form of export. It is accomplished
with'a view to maintaining and opening up markets, as
an instrument for securing access to modern tech-
nology, as a factor for 1nt ns1fymg her international
economic relations. In doing so, the GDR complies
with the orientation give he Final Act of the Con-
ference on Security and C ation in Europe. That is
to deepen international 1ndustr1a1 cooperation and to
develop cooperation in the fields of science and
technology, inter alia by the exchange and dissemina-
tion of technological information and knowledge.*

Here, it must be taken into account that the develop-
ment and extension of these relations in a special

degree calis for an atmosphere’ of confldence between
‘the partnei's and states.

Relatmns in this sphere demand and establish long-
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German Policies for Licensing

term extensive and comprehensive obligations. This
presupposes the strict observance and application of
the principles of peaceful coexistence between states
with different socioeconomic orders. It also presup-
poses their all-sided enforcement, in turn, being pro-
moted by the enlargement and intensification of inter-
systemary scientific-technological relations.

The GDR, on the basis of these principles, has
developed with a number of non-Socialist states
variegated and broad long-term relations in the fields
of science and technology on conditions grounded on
equality of rights and mutual benefit. These relations
are implemented within the framework of agreements
that benefit all concerned.

It forms a typical feature of these relations that the
transfer and exchange of technical and technological
knowledge and experience became an essential element
stimulating the intensity and breadth of these rela-
tions. This is reflected by:

—The application of the traditional form of the
license agreement as an important and efficient form of
the transfer of scientific-technological results. The pur-
pose is productive utilization by the licensee with
license relations increasingly focusing on granting of
rights of use of the protected inventions and transmis-
sion of knowledge concerning nonprotected scientific-
technological results (know-how).

—The integration of the transfer of technical knowl-
edge and experiences (also by granting rights of use of
protected inventions) into comprehensive transactions
in foreign trade. Examples are contracts on the
delivery and installation of industrial plants, in con-
tracts on assembly and projecting, and contracts on
technical assistance.

—The growing number of delivery and performance
contracts on machinery and equipment corresponding
to the highest technical standard.

—The inclusion of the transfer of scientific-
technological results in contracts on the erectlon of
joint enterprises and establishments.

—A large number of agreements on the temporary
delegation of specialists and on the training and fur-
ther training of staff (particularly regarding develop-
ing countries).

Exploitation Growth

The exploitation of all these forms for developing
scientific-technological relations between the GDR
and non-Socialist countries has grown in recent years,
especially as a suitable form of support for the in-
dustrialization of developing countries. They illustrate
that the international transfer of technology has
become a firm and indispensable element of the GDR’s
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economic relations to non-Socialist states. Serving to
further enhance these relations on the basis of equal
rights and mutual benefit and without any form of
discrimination and one-sided intervention, are the legal
conditions that have been created in the GDR for the
international transfer of technology.

Independent implementation clauses in the Decree
on the Management and Carrying Through of Foreign
Trade have been devoted to the export and import of
scientific-technological results. This alone is proof of
the significance of these relations.?

This regulation covers all forms of export and import
of scientific-technological results,* i.e. the delivery,
grant of rights of use, and the sale of scientific-
technological results or protective rights. Moreover, it
extends to rendering technical assistance, delivery of
functional designs, operational designs and models as
included in the export and import of scientific-
technological results.

The implementation clauses stipulate that the ex-
port or import of scientific-technological results may
only be carried through on the basis of foreign-trade
agreements which were concluded in writing. In the in-
terest of mutually advantageous relations, they re-
quire approval by the competent state bodies of the
GDR. This contractual obligation refers to all kinds or
types of contracts possible: to sales contracts as well
as license contracts and other contractual agreements
on the export and import of scientific-technological
results.

This obligation is also fulfilled if the export o .m-
port of scientific-technological resuits in connection
with other foreign trade operations forms the subject
of corresponding foreign trade contracts (e.g. in con-
tracts on specialization or cooperation of production,
on research cooperation or on export or import of
plants). In such cases there is, according to the com-
prehensive character of the relations corresponding to
which is, on principle, also a comprehensive contrac-
tual agreement, no need separately to conclude a
license agreement or a sales contract concerning the
respective scientific-technological results.

Competence

The competence for the conclusion of contracts on
the export and import of scientific-technological
results is due to foreign trade enterprises. Their com-
petence is determined by the program of goods and
performances given to each of them. It is secured that
those foreign-trade enterprises conclude the contract
on the export or import of scientific-technological
results which are charged with export and import of
the corresponding production plants, equipment,
machines and tools. This as well as the possibility of
transferring the right to conclude contracts to those
production enterprises in which the given scientific-
technological result was brought forth or in which it is
used or intended to be used, as well as the general
obligation of foreign trade enterprises and production
enterprises to cooperation® create favorable conditions
on which foreign trade in . scientific-technological
results can be linked with other foreign trade opera-
tions. It also provides for the complete and compre-
hensive inclusion of protected and not protected

scientific-technological results contract.

Playing an important role in the export and import
of scientific-technological results by GDR enterprises
is the Central Office for International License Trade.
In addition to promoting and developing, instructing
and controlling export and import of scientific-
technological results, the office advises foreign trade
partners from the GDR in the preparation, conclusion
and implementation of contracts as well as in the set-
tlement of legal disputes. In this way, foreign-trade
contracts on scientific-technological results are arrang-
ed in a specialized and experienced manner.

GDR law is applied to the contract on export and im-
port of scientific-technological results. The “Law on
International Economic Contracts’’ (German abbrevia-
tion GIW Gesetz Uber Internationale Wirt-
schaftsvertrage)®, offers a special regulation that
meets the specific character of the transfer of
scientific-technological results. The law is applied to
international economic contracts and to legal relation-
ships connected therewith insofar as the parties have
agreed to be subject to GDR law or the relevant rules
as to conflict of law refer disputes to GDR law (Article
1). It is based on the principle of freedom of contract. It
grants, on principle, the parties the possibility to
deviate from the provisions of this law.

International Contracts

Beside general rules (e.g. concerning the scope of ap-
plication, legal acts, representation, periods of time,
conclusion of contract, content of contract, securing
fulfillment of contract, fulfillment of contract and
violations of contract), the law contains rules on 16 dif-
ferent types of international economic contracts. It
also regulates the contract on scientific-technological
performances and the license contract as independent
types of contract. It defines (Article 82) the contract on
scientific-technological performances as a contract by
which one party (agent) binds himself to work out a
scientific-technological result and to transfer it to the
other party, and the other party (principal) to pay the
remuneration.

Thus, the basic type of contracts on scientific-
technological performances, which is joined to con-
tracts on work performance, is regulated on the basis
that the agent works out a technically-feasible,
scientific-technological result for the principal and
transfers it to the latter.

The typical features are, on the part of the agent, the
obligations to work out and transfer the scientific-
technological result, to procure the property rights, to
maintain secrecy, and to transfer the result to the prin-
cipal free from rights of third parties. On the part of
the principal, the obligations are to pay the remunera-
tion, to give the required information, and to make
decisions.

Regarding application to these contracts, the special
rules on the contract on scientific-technological perfor-
mances (Article 82-86) are supplemented by the rules
on the contract on work performance (Article 61-73) as
far as the latter are suitable for scientific-technological
work performances.

Other relations, such as those not aimed at expand-
ing of technically feasible results (e.g. analyzing and
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advisory service), those not yielding scientific-
technological results (as tests and trials), or relations
of research cooperation, are not covered by these rules.
Here, the structure of the GIW admitting a combined
application of different types of contract offers the
possibility of connecting the application of the provi-
sions of contracts on scientific-technological perfor-
mances with other types of contract (e.g. contract on
service performance or company). In this way, also
phenomena of international cooperation in research
and development which cannot be subsumed under one
type of contract are regulated by the GIW.

Legal Situation

The legal situation looks similar regarding license
contracts. The law first defines the pure license con-
tract as an independent type of contract in the sense
that by it the licensor binds himself to grant the enjoy-
ment of scientific or scientific-technological results, in-
dustrial designs or trademarks. The licensee is obliged
to pay the corresponding remuneration. This refers to
protected scientific-technological results as well as
those not protected {for which protection has been ap-
plied for, but also those that are not accessible to legal
protection).

The grant of a license may consist in the grant of
rights of use or of option on future rights of use, and/or
in the communication of information and knowledge
{(know-how)} for their utilization by the licensee. Thus,
any scientific-technological results possible may be the
object of the license contract if and insofar as thereis a
bilateral economic interest in concluding the contract.

So, does actual secrecy of know-how not form a
prerequisite for the conclusion of a license contract on
the transfer and utilization of unprotected scientific-
technological results. Although the legal definition of
license departs from the typical case that rights of use
are granted on payment of royalty this does not ex-
cluse that the provisions concerning the licensing con-
tract on the exchange of licenses or contracts not im-
plying visible consideration.

The law, moreover, is applied to exclusive and nonex-
clusive licenses as defined in Article 179, as well as to
licenses limited in territorial and technical terms, and
in respect of defined acts of use (manufacturing,
marketing). It furthermore lays down that the licensee
needs ‘the consent of the licensor for grantlng sub-
licenses.

Regulation of the obligation of the licensor (Art1cle
177) starts from the function of the license contract in
international economic relations to offer the licensee
the actual possibility to use the scientific-technological
results. Accordingly, the licensor’s obligation is to pro-
vide the licensee with such documentation and infor-
mation :as are by their nature, extent, and quality
necessary for the enjoyment of the object of the
license, in accordance with the aim of the contract. So,
as far as required by the purpose of the contract, also
the delivery of the necessary know-how belongs to the
licensor’s ‘obligation. to fulfill the contraet. This,
besides, also corresponds to the evident tendency that
the object of license in the majority of all license con-

tracts comprises the transfer of know-how.

Other rules, the details of which shall not be dealt
with here, are devoted to securing the freedom of defec-
tive title, cooperation of the parties in preserving and
defending contractual protective rights, secrecy, and
other issues.

It can be stated that these rules in their entirely can-
not be applied only to pure license contract. They are
arranged so (confer for instance the arrangement of the
licensor’s main obligation in accordance with the
agreed purpose of the contract, or the required consent
of the licensor to grant of sub-licenses) that they can be
also applied, in combination with other individual
regulations, to comprehensive contractual relations.”

In this way, appropriate regulations under the law of
contract have come into existence. They offer relevant
legal solutions also to complex and comprehensive
phenomena of the international transfer of technology.

As is known, development of international transfer
of technology just in inter-systemary economic rela-
tions requires the effective mutual acknowledgment
and safeguarding of the owners’ rights to scientific-
technological results and marking of goods. Protection
of intangible property by the national legal orders in-
sures the ownership interests of trading and coopera-
tion partners from other countries with a view to
developing economic relations that are grounded on
equal rights and mutual benefit. It also stimulates in-
tensification of the international transfer of
technology and represents an essential criterion of in-
ternational economic relations.

The GDR system of the protection of industrial
property provides for the grant of patents for new, in-
dustrially feasible inventions that represent
technological progress and an inventive performance,
as well as for the protection of creative, unmistakable
trademarks as well as new, advanced industrial
designs, and for the protection of business and trade
names and of the indication of geographical origin.

Grants Rights

Being a member of important international organiza-
tions, agreements and conventions in the field of the
protection of invention (e.g. WIPO, Paris Convention
and others), the GDR grants the applicants for protec-
tive rights from other member countries the benefits
arising from these agreements.

The conditions for the legal protection of inventions
being of special significance in the context of the inter-
national transfer of technology are of such a kind as
largely to meet also the specific character of the inter-
national transfer of technology.® This results from the
political aims of the protection of inventions in the
GDR. It is marked by the basic idea to grant adequate
legal protection for new inventions enhancing the
wealth of findings and lending itself to productive
utilization, a legal protection stimulating the
emergence and economic utilization of such inventions
in the interest of economic growth and efficiency.

It goes without saying that the forms of legal protec-
tion serving this aim within their own socialist
economic order differ from those applied in inter-
systemary economic relations. Therefore, it forms a
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logical consequence that the GDR system of the pro-
tection of inventions provides for two forms of protec-
tion. Those are the economic patent as the typical form
of socialist economic conditions and relations, and the
exclusive patent as the form of protection serving
inter-systemary economic relations. It is up to the
foreign applicant to choose one of these forms of pro-
tection.

He may acquire an economic patent, the conse-
quence being that the right of use is due to all Socialist
economic units of the GDR on payment of the legally
stipulated inventor’s remuneration. Also, applicants
from non-Socialist countries obviously make use of
this realizing that this form of protection, in conformi-
ty with and in implementing the state foreign trade
monopoly of the GDR, also corresponds with the in-
terests of importers of commodities. Being in the focal
point in the acquisition of exclusive patents, un-
doubtedly, is the interest of the patentholder to grant
licenses to GDR economic units.

Exclusive Patent

The effects of the exclusive patent, i.e. exclusive
rights of use and disposal, include the right of licens-
ing. A number of license agreements have already been
concluded on this basis. At any rate, there has not been
a necessity up to now compulsorily to transform an ex-
clusive patent into an economic patent (i.e. a kind of a
compulsory license). In addition, legal prerequisites for
protection of inventive patents as well as the pro-
cedural rules concerning the application, examination
and grant of pratective rights allow one to secure in-
ventions quickly and effectively in the GDR (protec-
tive rights are granted, on principle, 18 months after
filing of the application). This is especially true with
the use of the invention having taken place. It leads to
protective rights which, after a thorough examination
of the prerequisites for protection, show a high degree
of security (on the international level, too) regarding
the protectability of the invention.

This is achieved mainly by the examination pro-
cedure. In principle, it consists of two stages. The for-
mal requirements and basic demands (e.g. in respect of
the technological character of the invention) are im-
mediately examined, and the prerequisites for protec-
tion are completely examined. The utilization of the in-
vention is taken as an orientation.

After the first examination a provisional protection
is granted. This requires confirmation as a result of
complete examination. These prerequisites for a ra-
tional and effective acquisition of protective rights for
inventions might be especially advantageous just as
far as the preparation of licensing relations are con-
cerned. ‘

Although the GDR’s legal order neither demands
secrecy of know-how for the conclusion of agreements
on the export or import of scientific-technological
results, nor knows any special intangible property pro-
tection for know-how in the GDR (just as it is the case
in other industrialized countries), the law of competi-
tion as well as the Law on International Economic

:Contracts’ contain norms for the protection of secret

know-how. (Serving this aim is, for instance, the
licensee’s and licensor’s obligation to maintain

secrecy, according to Article 184 GIW).

Thus, there is nothing impeding contractual protec-
tion of know-how against use and transfer or publica-
tion of know-how contrary to agreement. When look-
ing at the advanced systems of protection of marking
and design that undoubtedly also play a certain part in
the context of the international transfer of
technology—but which we do not want to look at in
detail here—one will find out that the conditions of the
protection of industrial property in the GDR con-
stitute a system of elements supplementing each other
and compatible with each other. They offer to foreign
enterprises a comprehensive protection of their legal
positions regarding intangible property for the
demands of their economic and technological relations
to partners in the GDR.

Another fact deserving attention is that, under the
conditions of intensified international cooperation in
the industrial sphere that frequently is linked with
transfer of technology, the component of special legal
protection that results from this cooperation gains in
importance. The GDR pays great attention to the
special protection of scientific-technological results
and markings of goods originating with international
industrial cooperation, i.e. the protection of the “joint-
inventive activity,”” in her relations to the countries of
her business partners as well as in the competent inter-
national organizations.

She enters into corresponding agreements on the
rights to joint results of scientific-technological
cooperation, and on their legal protection and use, and
participates in WIPO activities to settle these prob-
lems.

Further aspects of the GDR legal system that also
affect the international transfer of technology (for in-
stance, regulations under financial and taxation law)
shall not be given consideration here. The essential
thing as to what legal conditions the GDR legal
system offers to the international transfer of
technology is perhaps the concept of special external
trade law and law of external trade contracts in connec-
tion with the protection of industrial property, a con-
cept that aims at promoting this important element of
international economic relations and which was intend-
ed to be elaborated within the framework of this article
by the example of essential legal regulations.
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4. According to Article 1, paragraph 3, of this regulation,
scientific-technological results are:

-Inventions.

-Knowledge, findings and experiences of other types concerning
commodities, procedures and technologies in preparing and carry-
ing through production.

-Representative and individual projects of industrial and other ob-
jects. ’




-Solutions in the sphere of industrial and science organization.

-Software for electronic calculating technique, in particular con-
sisting of operating systems, complexes of programs for the putting
into operation, diagnostic and maintenance as well as user program
packets. '

-Microbiological techniques and results.

-Sorts; breeding results and breeding techniques of agricultural,
forestry and horticultural plants as well as breeding results and
techniques in livestock farming.

-Industrial designs. Trademarks, in accordance with this regula-
tion, are treated like scientific-technological results.

5. Thanks to the association union of both in combines especially
favorable conditions have come into being.

6. Gesetz uber internationale Wirtschaftsvertrage (GIW) vom
5.2. 1976 (Law of 5 February 1976, on International Economic Con-

tracts), Gesetzblatt der DDR, Teil I, Nr. 5/1976.

7. For further details of: G. Schoenfeld, Lizenzvertragliche
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Mustern und Kennzeichnungen, Herausgeber: Amt fur Erfindungs-
und Patentwesen der DDR und Vereinigung fur gewerblichen
Rechtsschutz der DDR, Berlin, Heft 5/6 1980, S. 69 ff.

8. The protection of inventions is predominantly regulated in
Gesetz uber den Rechtsschutz fur Erfindungen- Patentgesetz - vom
27.10.1983 (Patent Law of the German Democratic Republic of 27
October 1983, Gesetzblatt der DDR Teil I, Nr. 29/1983. For detailed
remarks see G. Schoenfeld, The German Democratic Republic -
Patent Law and Practice, in: Digest of Commercial Laws of the
World, Patents and Trademarks, Binder I, Oceana Publications,
New York.
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