Licensor and Strict Liability

While licensors can’t insulate them-
selves from liability in the United

States, recourse is available

BY JENNIE M. CROWLEY*

The individual states of the United States have
adopted Section 402(A) of the Restatement of Torts,
more commonly referred to as strict liability. In apply-
ing the principles of strict liability, the courts are
quick to state that strict liability is not synonymous
with absolute liability. As stated by one, among in-
numerable courts: ‘“The doctrine of strict liability is
not a ‘doctrine of liability without fault. It merely
removes the necessity for proving negligence.””* In in-
terpreting strict liability, Michigan courts have stated
that it ‘““does not establish a standard of absolute
liability or make the supplier an insurer against ac-
cidents caused by ordinary products.”’?

A literal interpretation of the language of 402(A)
confirms that it was not intended to impose absolute
liability or liability without fault on sellers of products;
however, in individual cases it is frequently difficult to
determine where the line is drawn short of absolute
liability.

Section 402 (A) provides that:

- (1) One who sells any product in a defective condi-
tion unreasonably dangerous to the user or consumer
or to his property is subject to liability for physical
harmthereby caused to the ultimate user or conisumer, .
or to his property, if:

(a} The seller is engaged in the busmess of selling
such a product, and

{b). It is expected to and does reach the user or con-

: sumer without: substantial change in the condition in

which it is-sold.

{2). The rule stated in subsection (1) applies although:

(a). The seller has exercised all possible carein the
preparation and sale of his product, and

{(b) The user or consumer has not bought the product
from or entered into any contractual relation with the
seller.’’s

The first case to apply the doctrme of strict liability
in tort, subsequently incorporated in the Restatement,
was a 1962 California case, Greenman v. Yuba Power
Products, Inc.* In this'case Justice Traynor abandon-
ed the law of contracts and the necessity for privity
between the parties in such cases. The court recognized
that liability for defects in products had usually been
based on the theory of an 'express or implied warranty
running from the manufacturer to the plaintiff, but
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with the abandonment of the requirement of contract
between them and the recognition that the liability is
not assumed by agreement between the parties but im-
posed by law and with the refusal to permit the
manufacturer to define the scope of its own respon-
sibility for a defective product, it becomes clear that
the liability is not one governed by the law of contract
warranties but by the law of strict liability in tort.

The court further concluded that the rules defining
the warranties that were developed to meet the needs
of commercial transactions could not properly be in-
voked to govern the manufacturer’s liability to per-
sons injured by defective products.® The effect of the
decision was immediate and overwhelming. Within a
short period of time innumerable courts rejected the
warranty theory in such cases and agreed that the
proper theory was one of strict liability in tort divorced
from any contract rules.

Policy

Underlying a determination of strict liability are the
reliance rationale and the risk-of-loss spreading policy.
The policy upon which the reliance rationale is based is
the belief that the public has the right to rely on sellers
who market products to stand behind their products
and compensate a member of the public injured by
defects in their products.

The loss-spreading rationale recognizes the
devastating burden placed on a consumer injured by a
defective product; therefore, under strict liability the
burden is placed on manufacturers and sellers who
treat the cost as a cost of doing business. This
ultimately is passed on to future consumers of the prod-
uct and the injured person’s loss is borne by society.®

The manufacturer of a product is held liable
regardless of the reasonableness of the manufacturer’s
conduct. The application of the doctrine imposes
liability even though the manufacturer has exercised
all possible care in the preparation and sale of its prod-
uct.

Traditionally, three categories of product defect are
recognized under. the doctrine of strict liability: a
manufacturing defect, a design defect, and a defect as
a result of a failure to warn or an inadequate warning.

In. determining that a product is defective in
manufacture, the courts apply standards which are
relatively simple and obvious. The alleged defective
product fails to meet. the manufacturer’s own specifica-
tions or it deviates in some respect from the identical
units in the same product line.

The standards applicable in ascertaining a design
defect or a failure to warn or inadequacy of the warning
are somewhat more complex. Some jurisdictions have
held that the proper basis for ascertaining the defect or
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liability in design and warning cases is to balance the
risk of injury against the utility of the product as
designed. Some courts have construed the test to be
more in the nature of a negligence test rather than a
test of strict liability. Other courts have converted the
risk-utility analysis test from a negligence test to a
strict liability test by imputing knowledge of the
dangerous condition of the product to the manufac-
turer.

Burden

The burden of establishing that the manufacturer
knew or should have known of the danger, a logical
burden of the plaintiff in establishing negligence, is
removed from the plaintiff in at least one recent court
decision, resulting in what may, in the words of the
author, ‘‘herald a trend toward absolute liability in
both design and failure to warn product liability cases
in New Jersey.”””

In Beshada v. Johns-Manville Products Corp.,” sur-
vivors of deceased employees and employees of Johns-
Manville filed personal injury and wrongful death
cases resulting from various asbestos-related diseases
because of exposure to asbestos. Plaintiffs alleged
failure to warn of the hazardous nature of asbestor and
the defendants asserted the state-of-the-art defense.
The defendant argued that, based on the available
medical and technical scientific knowledge, it could not
have known and did not know of the dangerous, hazar-
dous nature of asbestos, therefore, could not have
warned against any dangerous propensities.

Plaintiff sought to strike the state-of-the-art defense,
asserting that the issue had previously been decided by
the New Jersey court in Freund v. Cellofilm Properties,

- Inc.® Plaintiffs argued that Freund had disposed of the

issue when the court there imputed knowledge of the
danger of a product to the manufacturer and concluded
that plaintiff need not prove that defendant knew or
should have known of the product’s risks. Defendants
on the other hand argued that Freund imputed only
that degree of technological knowledge which was
available at the time of manufacture. The trial court
denied plaintiff’s motion to strike the state-of-the-art
defense. On appeal to the N.J. Supreme Court, the sole
issue was whether the medical community’s presumed
unawareness of the dangers of asbestos was a defense
to the claim.

In' disagreeing with the trial court, the Supreme
Court held that the imputation of knowledge to the
manufacturer is not a rebuttable presumption as found
by the trial court, but is “‘another way of saying that
for purposes of strict liability, the defendant’s
knowledge of the danger is irrelevant.”*® The focus in
the negligence case is centered upon the defendant’s
actions to determine whether they were reasonable; in
the strict liability action the focus is on whether the
product was reascnably safe.

STRICT LIABILITY AND THE LICENSOR

Having removed the necessity for knowledge of the
defect at the time of manufacture in a defective design
case or a failure to warn case, and yet still imposing a
requirement of warning of hazards which are unknown

or unknowable, it is not surprising to find that all per-
sons in the chain of distribution are held responsible
regardless of knowledge of defect. Wholesalers,
distributors, and even retailers have been held liable
for injuries to third parties resulting from alleged
design defects.

In finding the retailer of a defective automobile
liable under strict liability in tort, a California court
stated: ““Retailers, like manufacturers, are engaged in
the business of distributing goods to the public. They
are an integral part of the overall producing and
marketing enterprise and should bear the cost of in-
juries resulting from defective products.”!

Generally, the cases considering and deciding the
design defect issue have been applicable to those per-
sons in the chain of distribution downstream from the
initial manufacturer. A few cases have been decided
where the issue relates to the liability of the persons
upstream from the manufacturer—for example, the
franchisor, lessor and licensors. Applying similar
policy considerations to those adopted in Beshada and
Lenherr, the courts arrive at the same result in assess-
ing responsibility, although the reasoning might be
somewhat different.

An analysis of the cases in which the responsibility
for injury to third parties was assessed against the
trademark licensor reflects that the courts have done
so using predominantly three theories or a combina-
tion of them: that the licensor is in effect a seller as
defined in the Restatement of Torts, under a theory of
vicarious liability, or under the theory that the licensor
is an integral part of the marketing chain.

In a Pennsylvania case venued in the Federal Court,
Eastern District, the court held that a licensor was a
“seller” for the purpose of the application of strict
liability. The plaintiff’s dress, which bore the
trademark “Ban-Lon,” caught fire at a dinner tabie in
arestaurant. The Ban-Lon lable affixed to the dress in-
dicated that it was made according to specifications
and quality standards controlled and prescribed by the
defendant, but it was conceded that the defendant had
not manufactured the dress and, at‘the time of the inci-
dent, there was no authority in Pennsylvania holding a
licensor liable as a seller.'?

In concluding that the defendant was ‘‘sufficiently
involved in the manufacturing process to be a ‘seller’ ”
under the law of Pennsylvania,® the court relied on
Pennsylvania's adoption of Section 400(D) of the
Restatement of Torts, Second, to which a comment
provides in pertinent part: ‘‘Thus, one puts out a chat-
tel as his own product when he puts it out under his
name or-affixes to'it his tradename or trademark.”

Defendant

The defendant attempted to use the same comment
to Section 400(D) to relieve itself of responsibility since
it reads in pertinent part: ‘‘However, where the real
manufacturer or packer is clearly and accurately iden-
tified on the label or other markings on the goods, and
it is also clearly stated that another who is so named
has nothing to do with the goods except to distribute
or sell them, the latter does not put out such goods as
his own.”'** However, the court rejected the argument,
finding that the defendant had not clearly indicated on



the label that they had nothing to do with the goods
except to distribute or sell them. The court emphasized
that the defendant had affirmatively indicated that the
goods were manufactured according to specifications.

Although the trademark licensor neither manufac-
tured nor scld a product to an ultimate consumer,
strict liability has been imposed under a theory of
vicarious liability.”® The theory in these cases is that
the licensor delegated to the licensee the authority to
act in it, the licensor’s, stead for its benefit. Although
the licensor has not acted, the acts of the licensee are
imputed to the licensor because of the inter-
relationship between the parties and the amount of
control exercised by the one over the other; for exam-
ple, the parent is held vicariously liable for the acts of a
child, or the principal for the acts of its agents.

Strict liability was the basis for imposing liability on
a trademark licensor by a California Appeals Court
without equating the licensor with a seller under Sec-
tion 400 of the Restatement or under the theory of
vicarious liability."”

Remington, a United States company, was held
strictly liable when a defective shotgun shell exploded,
injuring the plaintiff, a California resident, while on a
hunting trip in Mexico. The shell was manufactured by

a Mexican trademark licensee, created and substantial-

ly financed by Remington. Remington owned 40% of
the outstanding common stock of the licensee; direc-
tors and officers of Remington were also directors and
officers of the licensee; Remington assigned a team of
its employees to Mexico for varying periods to assist in
the establishment of manufacturing and sales opera-
tions and it received continuing royalty payments
from the licensee.

Although Remington retained the right to inspect
and control the quality of all ammunition on which its
trademarks were used, the evidence indicated that the
right to inspect was only exercised once by Remington.
Extensive advertising campaigns were conducted in
California. Since Mexico does not have a comparable
products liability law, it is understandable that the
plaintiff chose to sue the licensor in the United States
and not the licensee in Mexico.

The trial court entered judgment on a verdict in
favor of the defendant, finding neither actual manufac-
ture by Remington nor an agency relationship between
the Mexican company and Remington. On appeal, the
court reversed and remanded, stating that the trial
court, should have found as a matter of law that ‘‘Rem-
ington was an integral part of the composite business
enteérprise ' which placed the defective shell in the
stream of commerce.”’;** therefore, the doctrine of
strict liability in tort was applicable to it. The court
found that the trial court had erred in limiting the ap-
plication of strict liability in tort to a factual finding of
either actual manufacture by Remington or an agency
relationshp between the Mexican company and Rem-
ington.

Downstream

The court recognized that most frequently strict
liability was applied downstream through the various
links in the marketing chain from manufacturer to
distributor to retailer and that “It might be ques-

tioned whether enterprise involvement should extend
up from the manufacturer. However, Canifax v. Her-
cules Powder Co., 237 Cal. App.2d 44 [46 Cal. Rptr.
552], applied strict liability upward in the marketing
chain to a large manufacturer of blasting material
which caused the actual manufacturer thereof to place
a defective dynamite fuse into the stream of
commerce.’’!®

The court chose to extend the doctrine of strict
liability upward in the marketing chain to the licensor,
although it could have relied on the doctrine of
vicarious liability, or pierced the corporate veil and
found but one entity, considering the amount of con-
trol exercised by Remington. However, the court was
very specific that it was not holding Remington liable
under any theory of vicarious liability or agency rela-
tionship.

The court conceded that no cases had been cited and
that it had found no cases that applied strict liability
in tort upward to either a franchisor or a trademark
licensor as in the subject case, but concluded that “as
long as the franchisor or trademark licensor can be said
to be a link in the marketing enterprise which placed a
defective product within the stream of commerce,
there is no reason in logic for refusing to apply strict
liability in tort to such an entity.”’?

The court quoted with favor from an article ad-
vocating that:

“The products liability rationale should be extended
to the licensors of .trademarks. It is inconsistent to
hold producers, manufacturers, and others in the line
of supply to a standard of care with respect to the
public, and at the same time permit the trademark
owner to escape this responsibility by entering a
license agreernent. If the mark owner were to utilize
the mark on his own product, the traditional theories
of preducts liability would provide the injured con-
sumer with a remedy. The facts that the trademark is
an important factor in consumer product selection and
that the mark owner has a great influence on the quali-
ty of the final product are not changed by the licensing
agreement. All that is changed is the mark owner’s du-
ty to the public with respect to those products.’’?

The court analogized its reasoning to the reasoning
in the franchise cases in other jurisdictions where the
courts ‘“have stressed that under the stream-of-
commerce approach to strict liability, no precise legal
relationship to the member of the enterprise causing
the defective product to be manufactured or to the
member most closely connected with the customer is
required before the courts will impose strict liability. It
is the defendant’s participatory connection, for his per-
sonal profit or other benefit, with the injury-producing
product and with the enterprise that created consumer
demand for and reliance upon the product and not the
defendant’s legal relationship (such as agency) with
the manufacturer or other entities involved in the
manufacturing-marketing system, which calls for an
imposition of strict liability.”’??

Several years after the Kasel decision, a plaintiff
sought. to impose strict liability upon the owner of a
registered trademark who had licensed the composi-
tion of an insulating base for a roofing material.?® The
Connecticut court, before whom the case was pending,
referred to Kasel, the California case, as the single
reported case relevant to the issue.

Although conceding significant factual variations
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from Kasel, the court accepted the plaintiff’s argument
that there was sufficient identity of circumstances to
apply the Kasel holding. In addition to finding that the
trademark licensor is a link in the marketing enter-
prise, the court also found Section 400 of the Restate-
ment applicable, equating the trademark licensor with
a seller. The court emphasized that ‘“‘the trademark
owner is engaged in an activity in which experience
dictates that some injuries can be anticipated. If he
were himself producing the product, it is likely that the
strict tort analysis would be applicable. It seems not to
be in the public interest to allow one to escape this
responsibility through the simple maneuver of enter-
ing a licensing agreement.”’*

In the most recent case to discuss the liability of a
trademark licensor,” the plaintiff sought recovery for
personal injuries sustained when an automobile tire
failed. The tire was manufactured by defendant
Englebert in Belgium and bore the legend: “Made in
Belgium, Uniroyal.”” At the time the subject tire was
manufactured by Englebert,; it was 95% owned by a
wholly-owned subsidiary of Uniroyal.

By the terms of a 1962 contract between Uniroyal

and Englebert, Uniroyal made available detailed infor-
mation as to the methods, processes and formulas used
in the manufacturing of tires and tubes and other prod-
ucts manufactured by Uniroyal. The contract also con-
tained a provision whereby Uniroyal would supply
technical services and instruction to Englebert. In
1964, Uniroyal granted Englebert a nonexclusive
license to use its registered trade name, “Uniroyal’.
- The Illinois Supreme Court: agreed with the Ap-
pellate Court that, despite Uniroyal’s substantial
ownership interest of Englebert stock, the two cor-
porations had always been operated as separate en-
tities and there was no basis to impose vicarious liabili-
ty on Uniroyal: After rejecting the vicarious liability
theory, the court then rejected the application of Sec-
tion 400, refusing to conclude that Uniroyal was the
seller. The court then addressed the question of
whether the doctrine of strict liability was applicable
to Uniroyal since the allegedly defective tire bore its
trademark. In answerlng in the affirmative, the court
noted, “A licensor is an integral part of the marketing
enterprise, and its part1c1pat10n in the profits reaped
by placing a defective product in the stream of com-
merce presents the same public policy reasons for the
applicability of strict liability which supported the im-
position of such liability on wholesalers, retailers and
lessors.”’*®

Although none of the cases mentioned discussed the
liability, if any, of the patent licensor,” in similar cir-
cumstances, the broad language encompassed in the
cases finding the trademark licensor an integral part of
the marketing chain placing the product in interstate
commerce, is equally applicable.

Since the patent and trademark licensors cannot in-
sulate themselves from suits by injured parties, there
is nothing to prevent them from obtaining strong hold-
harmless or indemnification clauses in the licensing
agreement. In many states, absent a written indem-
nification agreement, the licensor will be precluded
from bringing an indemnity suit against the licensee-
manufacturer, if the licensee is the employer. To avoid
placing yourself in the position of being responsible to
an injured party with no recourse, an indemnification
agreement may be the simplest if not the only solution.
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