Major Changes in Argentina

New law takes realistic
approach to technology transfer;
advice and guidance is objective

BY DR. JORGE OTAMENDI*

The Argentine Republic no doubt has more
legislative experience regarding juridical regulations
of technology transfer coming from abroad than other
countries. In less than 10 years, four different laws
have ruled this matter.

The first law was N° 19.231 enacted on September
1971. This law was not a product of exhaustive
analysis, but rather the consequence of an ideological
position inspired in the legislation of the Andean Pact,
which also had great influence in Brazil and Mexico.

At that time it was usual to hear and read in publica-
tions in Latin American countries that the incoming of
foreign technology should be strictly controlled
because such inflow was an effective tool to maintain
and increase the dependence of nondeveloped countries
toward the developed ones.

It also was said that foreign technology was prej-
udicial. It was claimed that it modified local habits of
consumption. And its use would favor only a few, peo-
ple who lived in the cities and not the inland people
who do not possess the necessary means to acquire the
products with said technology. This causes social con-
flict, it was said. The weakness of these arguments is
obvious. But it is clear the intention of those who made
them. Technology. is for a country what food is for a
human being. The more technology a country acquires
the more powerful it shall be, and it shall also be more
independent and free in the international scene.

The lack of technology causes a lower degree of
development and of course greater dependence. But
there are some sectors for whom it is easier to achieve
success for their ideas in a setting of chaos, disorder
and misery, than in a society that, although slowly, is
progressing.

Legislators said the first Argentine law had the
following objectives:

1. To avoid financing efforts of local licensees which
wotld product negative effects on the balance of trade.
2. To avoid the purchase of obsolete technology.

8. To avoid the imposition of restrictive clauses,
establishing “‘ruling measures in favor of national in-
terests”.

The National Registry of License Agreements and
Transference of Technology was organized to analyze
the agreements and recommend approval or denial to
the Ministry of Industry, the Application Authority
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of the law. Disapproval of agreements condemned
them to absolute invalidity, because there was no legal
recourse.

Certain types of clauses were considered restric-
tive—but this was not taken into account if the restric-
tion was justified or if it caused damage—which could
lead to the denial of approval. A reasonable limit of
royalties was established as 5% of net sales price of the
products manufactured under license.

That law had a short life. Law N°® 20.794 was enacted
in September 1974. It revoked the first law, and it was
characterized by its unreasonableness. The regime of
“restrictive’’ clauses was maintained as it was in the
previous law, although the inclusion of only one of
them implied the denial of the application for approval.
It was nearly impossible to obtain approval of a royal-
ty over 5% of net sales. It forbade the use of marks
owned by foreigners. For those who had already ex-
ecuted and filed their agreements, the gratuitous
assignments of the mark to the licensee was imposed
as a condition for approval.

If the agreement was executed between a corpora-
tion and its subsidiary, or if the parties formed part of
an economical unit, the payments were not considered
as royalties but as profits.

The application of this law was worse still than the
law itself. During the years in which it was in force, on-
ly a few agreements were approved.

In August, 1977, this law was replaced by Law N°
21.617 which was similar to preceding Law N° 19.231,
though it kept state control over the approval of the
agreements, on the basis of the same guidelines: price
and restrictive clauses.

Nevertheless, the enforcement of the law was very rea-
sonable and during the term in which it was in force, it
ruled, though with certain limitations, the idea of free
agreement between the parties. During this period the
denials were not usual. Finally, in March 1981 Law
N°22.426 was enacted. This law substantially modifies
the previous system and it constitutes one of those few
cases in which government withdraws its control of an
area in which it recognizes it should not be in.

I now shall explain various aspects of the Law N°
22.426. First, it abolishes the prior examination of the
agreements and their approval by government of-
ficials, when they are executed between independent
parties, i.e. when the foreign party does not control the
licensee either directly or indirectly.

The legislative objectives help explain the realist
ideals which inspired it: “The experience has shown
that nobody is more qualified than the own local
licensee to select the technology he needs and the
marks he wishes to use to distinguish his products.
The market is the best controller of the price that the
receiver shall pay for said technology or marks”.
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What are the reasons that are usually given when
adopting restrictive legislation? They seek to eliminate
certain clauses in an effort to improve the negotiating
position of the licensee and control payments to avoid
the outflow of currency and the disproportionate pay-
ment for technology or for marks. What has been
demonstrated, at least in our country, through the ap-
plication of these systems during all these years?

1. When the application of the law was very restric-
tive, those who considered Argentina as an alternative
for investments, left it aside. .

2. Each time the approval of the agreement was ob-
jected, because of the amount of the royalty or because
a ‘“‘restrictive”’ clause was not accepted, both parties
argued before the officials to try to obtain the ap-
proval.

3. Last, if the approval of the agreement was not ob-
tained, the parties executed an ‘‘official”’ agreement to
file with the Registry and an ‘“‘extra-official”’ agree-
ment that was the one that ruled their relation.

It is true that in some cases, a reduction of the
percentage of royalties may have been obtained, and
perhaps the elimination of some clauses, but this is not
a favorable balance of the final result of these years or
intervention in this area.

There is a fact of life: technology has, as any mer-
chandise, a price that cannot be lowered by a govern-
ment decree.

It is also a fact that the contractor is the one who
needs the technology and only he knows how much he
can pay for it. It is his future that is at risk. Argentine
authorities have recognized this and have faced the
matter properly, i.e. by limiting government interven-
tion.

LAW N° 22.426—SCOPE OF APPLICATION

Article 1 of the new law establishes that it includes
the onerous juridical acts having as a main or sub-
sidiary object the transfer, assighment or license of
technology or marks by persons domiciled abroad, in
favor of natural or juridical, public or private persons
domiciled in the country, if said acts have effect in the
Argentine Republic.

It is important to point out that this law does not in-
clude gratuitous agreements, this is to say those which
do not foresee considerations or payments for the
technology or marks.

Also excluded, as established in Article 4°, are the
juridical acts executed by the Armed or Security
Forces, or by agencies related to national defense.

Agreements Filed for Informative Purposes

The substantial change this new law brings into the
technology transfer system is that when the agree
ment is executed between independent parties or when
the foreign firm does not control the local one, as we
shall see later, the prior approval by the Application
Authority is not required. The agreements must be fil-
ed for mere information purposes, in order to allow a
statistical analysis by the authorities. The parties of
these agreements are now free to establish the
royalties and other conditions they wish, just the same
as in any other kind of agreement. The limits are fixed

by tax laws, which shall punish those who simulate
a transference of technology agreement with the pur-
pose of eluding taxes, or by the antitrust legislation if
that was the case.

Agreements Executed Between Related Corporations

The system has not been entirely modified when the
juridical act is executed between ‘“‘a local firm of
foreign capital and the firm that directly or indirectly
controls same, or another subsidiary of the latter’’ (Ar-
ticle 29). ‘

According to our Foreign Investments Law, a local
firm with foreign capital is the one that has more than
49% equity participation owned by a foreign physical
or judical person or when the latter has the necessary
participation so as to own the majority of the votes.

These agreements shall be approved if their con-
siderations and conditions concur with the usual
market practices between independent entities, and
provided that the agreed comsideration is in accor-
dance with the technology to be transferred.

With respect to the first requirement, no rule is
established. There shall be an agreement if there has
been an arms-length negotiation. It is of interest to
mention that there is no list of clauses considered as
restrictive which could be objected to by the Applica-
tion Authority. The legislature must have reasonably
considered that a clause is not bad because it restricts
the conduct of the other party and that it has no sense
to defend ‘““the son from the father’.

With respect to the consideration, the Ruling Decree
N* 558/80 of Law N° 22.426 establishes the presump-
tion that the technology is not in accordance with the
agreed consideration if same is more than 5% over net
sales price of licensed product.

FILING OF THE AGREEMENTS

The agreements requiring approval must be filed
within 30 days from the date of signature. The lack of
filing within this term shall mean that the approval
will be in force from the date of filing and not from the
date of execution.

These agreements as well as the ones filed for mere
information purposes must be filed together with the
following additional information: name and address of
the parties, share of the supplier in the social capital of
receiver, description of the technology or trademarks
which license or assignment are the object of the act,
quantity of personnel employed by the receiver and an
estimation of the payments to be made (Article 8°).

LACK OF FILING

Another important innovation of this law is that the
lack of filing of the agreements requiring prior ap-
proval, as well as of the ones which should be filed for
mere informative purposes, does not affect its validity.
The lack of filing, and of approval if corresponds, has
only tax consequences.

Whoever pays royalties has to deduct only 18%, which
corresponds to the income tax. Instead, whoever remits
profits, must deduct 45% of same. It is an important dif-
ference and it is the reason the prior examination is main-
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tained for related corporations in order to avoid the
remittance of profits, disguised as royalties.

Article 9° establishes, ‘“The lack of approval of
juridical acts included in Article 2° or the lack of filing
of those included in Article 3° shall not affect their
validity, but the considerations in favor of the supplier
shall not be deductible for tax purposes as an expense
by receiver, and the total amount paid in virtue of said
acts shall be considered as net profits of the supplier.”

This is also applicable when the additional informa-
tion has not been filed.

If anyone wishes to keep an agreement in secret, he
can do it, but at a higher cost than those filed as
established by the law.

APPROVAL PROCEDURE

The agreements subject to approval shall have,
without doubt, a quick procedure. The law establishes
in Article 7° that the application authority has a term
of 90 running days to issue its decision. If same is not
issued within said term, it shall be deemed that the
agreement is approved. If a negative decision is not
issued in said term, the agreement shall be considered
automatically approved. If the approval is denied, the
decision may be appealed to the Ministry of Industry.
If it does not revoke the denial, it may be appealed at
the National Court of Appeals for Administrative Mat-
ters.

APPLICATION AUTHORITY—ITS FUNCTION

The application authority of this new law is the Na-
tional Institute of Industrial Technology. This law has
abolished the National Registry of License
Agreements and Transference of Technology created
by the first law. Instead, it recognizes that an

organization generating technology is the one in-
dicated to act within the area of technology transfer.

But this, not in virtue of the examination functions
it develops but of the other functions and duties this
agency performs and that are established in Article 12:

1. The development of information systems by
means of approach to local and foreign data banks
referring to technologies applicable to productive pro-
cesses.

2. Assistance and advice to local interested parties
on selection and contracting of same.

This, in order to promote the incorporation of new
technologies, improves their selection and contracting
conditions.

CONCLUSION

The Argentine Republic has made an important step
in an area in which there has been more political and
ideological slogans than intense and objective
analysis. Technology transfer is used to attack interna-
tional corporations but not to defend the countries in
the process of development.

It has not been yet understood, or perhaps it has
been intentionally concealed, that the technology
development shall not be obtained by closing doors to
technology. The duty of a government in this respect is
not to perform strict control with the sole purpose of
paying less. Its duty is to aid local contractors to ob-
tain better technology.

The new approach of Argentina in this aspect is
realistic. The government intervention is now to give
advice and not to forbid, to guide and not to impose.

It is now understood that technology transfer is not
a forbidden matter—a ‘““malicious spirit’’-—and that no
one is better prepared to choose technology and agree
on its value than the one who is going to acquire it.
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