
As intellectual property (IP) and other
intangible assets assume an increasingly
important role in the value of an enter-
prise, there has been a corresponding in-
crease on the focus of how such assets
are accounted for and reported in finan-
cial statements, and the degree of under-
standing and scrutiny that company
boards and directors need to exercise re-
garding them. However, businesses of-
ten don’ t know what IP assets they own,
let alone being able to exploit, value and
account for them. In this article, the au-
thors outline their approach to the iden-
tification and protection of IP through
the new discipline of IP auditing.

Introduction

W hat gives your business
its competitive advan-
tage? Is it the technical

superiority or innovativeness of
your products or services, the effi-
cient manufacturing or operational
business processes you have devel-
oped and use, or simply your mar-
keting or brand? Are the things that
make your business successful and
profitable protected?

For many businesses it is their
unique intellectual property (IP) that
distinguishes their business from
their competitors’  and gives them
the critical leverage necessary for a
profitable, sustainable business.
Unfortunately, many businesses do
not realise this, or they realise it all
too late, and fail systematically to
identify and to protect their IP on a
timely basis. Sometimes, innovation
just walks out the door when key
employees leave. The consequences?
Lost revenue, profit and market-
share opportunities and the risk of
having innovations imitated or cop-
ied by competitors with no ability to
stop them from doing so.
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Obviously, you do not want to be
one of those companies, so take ac-
tion now – identify and protect your
IP. How? The first essential step to
prudent management of your IP is
to know what IP you own or de-
velop. If you are not sure what IP
you have, or are unclear about the
strengths and weaknesses of the IP
rights you own or think you own,
you need to undertake an IP audit.
Intellectual Property – An In-
tangible Asset

IP is a type of intangible asset that
can be created or acquired by a busi-
ness (see Diagram 1). Unlike tangible
assets, such as plant, equipment and
goods, IP assets are not physical in
nature - they are inherently invisible.
But the difference between tangible
and intangible assets does not end
there. Tangible assets are vigorously
identified, valued and reported in
the balance sheet. Generally, IP as-
sets are not. However, like tangible
assets, IP assets must be systemati-
cally identified, protected and main-
tained to maximise their intrinsic
value and strategic advantage, and
minimise the risks of third-party
abuse or inadvertent loss.

In Diagram 1, there are seven
types of IP illustrated. In most coun-
tries there are national IP statutes for
each type of IP, except perhaps for
confidential information, which in
many countries relies upon the rules
such as the common law rather than
legislation. IP laws are conferred and
operate on a country-by-country
basis – there is hence no single sys-
tem that grants you a “worldwide
patent”  or a “ worldwide trade
mark.”  However, subject to certain
formal requirements, locally created
IP rights can be established in most
other countries by virtue of the lo-

cal country’s membership to a num-
ber of multilateral IP treaties.

Notably, each type of IP law pro-
tects a different aspect of innovation
or intellectual creation. For example,
copyright laws protect originally de-
veloped works including computer
programs, manuals and graphic de-
signs; trade mark laws protect your
brand and aspects of packaging; and
patent laws seek to protect the rights
of inventors of new or improved
devices, substances, methods or pro-
cesses. Multiple IP rights can also
subsist in a single product. Take the
example of a software developer
who has developed a new and inno-
vative program for processing and
authenticating traveler’s cheques.
Copyright will subsist in all the origi-
nal source code developed, and any
novel aspects of the functional
source code may also be eligible for
protection as a business process or
software-related patent.

A qualified IP lawyer or patent at-
torney can help you combine the dif-
ferent types of IP to provide you with
maximum, cost-effective protection.

As IP and other intangible assets
assume an increasingly important
role in the value of an enterprise,
there has been a corresponding in-
crease on the focus of how such as-
sets are accounted for and reported
in financial statements, and the de-
gree of understanding and scrutiny
that company boards and directors
need to exercise regarding them.

On the accounting front, two new
accounting standards, FASB (Fed-
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next couple of years, the Interna-
tional Accounting Standards Board
and the Australian Accounting Stan-
dards Board will adopt these new US
rules, and this will in practice man-
date a more rigorous identification
and valuation of both acquired and
internally-generated IP assets for all
Australian companies, and perhaps
companies in other countries.

In recognition of the impact that
IP can have on the strategic, finan-
cial and competitive aspects of busi-

ness, IP management is also making
a more frequent appearance on cor-
porate boardroom agendas as a topic
for review and action. Indeed, where
a company suffers a material loss in
value due to insufficient attention
given to the management of IP as-
sets, it is conceivable that corporate
officers and directors could face po-
tential liability for a breach of their
fiduciary duties.

Another indicia of the increased vis-
ibility of IP within a business are the
newly created and dedicated roles –
such as IP Director, Commercialisation
Director, Technology Asset Manager –
and the corresponding IP manage-
ment responsibilities of senior busi-
ness executives in both new and old
economy enterprises.

Diagram 1: Types of Intangible Assets

Diagram 2: 1978–1997 S&P 500 stock index as percentage of Corporate Net Worth2

1. Australian Accounting Standard AAS 18
“ Accounting for Goodwill.”   Examples of
unidentifiable assets include market pene-
tration, effective advertising, good labour
relations and a superior operating team.
2. National Knowledge & Intellectual Property
Management Taskforce, Centre for Advanced
Technologies (USA) 1999
3. On 29 June 2001, the United States’  Federal
Accounting Standards Board unanimously
approved the issuance of Statements of
Financial Accounting Standards No. 141
“Business Combinations,”  and No. 142 “Goodwill
and Other Intangible Assets.”

The Rise and Rise of IP
In recent years the percentage of company value attributable to in-

tangible assets has increased dramatically. For example, over a 20-
year period from 1978, intangible assets grew to account for more
than 73 percent of the Standard & Poors 500 stock index.

Intangible Assets

Goodwill

•Future benefits from
unidentifiable assets1 that
are not capable of being

individually identified and
specially recognised.

Intellectual Capital

•Human Capital

•Enterprise Knowledge

•Enterprise Innovation

Enterprise Relationships
(Including contractual

rights, licensing, permits,
franchises, distribution

rights and non-complete
covenants)

Intellectual Property

•Patents (including
business processes and

inventions)
•Trade Marks (including

domain, company and
business names)

•Copyrights
•Confidential Information

•Designs
•Circuit Layouts

•Plant Breeder’s Rights

1978 1997

Intangible
Assets

73%

Tangible
Assets

80%
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eral Accounting Standards Board)
141 and 142, were recently intro-
duced in the U.S.3 These new stan-
dards require all companies with US
GAAP (Generally Accepted Ac-
counting Principles) requirements to
identify and value their IP, and to
include those valuations on their
balance sheets to provide investors
with greater certainty regarding the
value of those corporations. It is a
widely held view within the Austra-
lian accounting profession that in the

les Nouvelles March 2003 33



Table 1: Benefits of Strategic IP Management

Improved Accountability of Resources
• Know what IP is owned.
• Know what IP results from investment in R&D.
• Know what IP is core, secondary or surplus in-

novation.
• Cost-effectively protect IP on a timely basis to

minimise risk of third-party abuse and inadvertent
loss.

• Assists in compliance with directors’  duties.
• Assists in more accurate reporting and cost-ef-

fectiveness of development costs and investment.

Improved Financial Performance
• Unlocks hidden or under-performing value of

IP.
• Opportunity to generate cash from licensing or

sale of non-earning IP.
• Enables increase in profits through cost savings,

increased revenue or improved access and utilisation
of tax benefits.

• Enables better earnings visibility, internally and
externally, which can create positive stakeholder and
capital markets sentiment, and increase shareholder
value.

• Enables valuation of IP and inclusion of IP as-
sets on balance sheet.

Enhanced Competitive Advantage
• Captures the innovation that makes you com-

petitive.
• Legally able to block competitors out of  your

markets, e.g., through patent filing.
• Enables the creation of an envelope of protec-

tion for core IP assets through strategic leveraging
(protection and searching) of the IP legal system.

• Provides an operational ‘ freedom of action’
through an ability to cross-license assets from your
IP portfolio.

• Optimises development of new products and
services and creation of internal business efficien-
cies.

• Recognises staff contribution to IP, fosters cul-
ture of innovation, increases staff retention, attracts
better staff keen to work in an environment where
innovation is respected and rewarded.

BENEFITS OF STRATEGIC IP MANAGEMENT

Improved Operational Performance
• Enables more informed decision making by man-

agement because you understand what IP assets you
own or need to operate your own business and their
value.

• Enables more accurate internal and external fi-
nancial reporting.

• Enables sharing of significant and incremental
innovations within a business - domestically and
internationally.

Improved Risk Management
• Preserves the opportunity to use and commercialise

IP by minimising risk of failing to identify and protect IP
on a timely basis.

• Minimises risk of failing to renew IP assets pro-
tected by registration.

• Minimises risk of legal action for infringing third-
party IP if proper IP management processes imple-
mented. The risks include not only potentially
significant damages and legal costs if an adverse de-
cision is made, but damaged corporate reputation,
product recalls or redesign, wasted marketing costs,
executive down time and even royalty payments to
competitor.

Improved Opportunities for Growth and Strate-
gic Investment

• Enhances your business reputation as an inno-
vator, market leader, employer of choice for
recognising staff innovation, and profitable business.

• Enhances access to debt or equity funding to con-
tinue strategic initiatives by protecting, valuing and
even mortgaging IP assets.

• Enhances attractiveness as business partners for
alliances or joint ventures with third parties which
respect the use you make of your IP assets.
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Benefits of Managing your
Business IP

The first step towards the proper
management of the IP within your
business is the identification of
your IP assets. This is followed
by their protection and an as-
sessment and uptake of utilisation
or commercialisation opportunities.
When executed effectively as part of
an overall business strategy, these
aspects of ‘ IP governance’  can de-
liver your business an array of com-
mercial and bottom-line benefits (see
Table 1) including improved:

• Accountability of resources
• Operational performance
• Financial performance
• Risk management
• Competitive advantage and
• Opportunities for growth and

strategic investment.
IP Audits

Given the inherent invisibility of
IP and the different ways in which
IP rights are developed or acquired
by a business, it is readily under-
standable why businesses are often
unaware of the IP assets they create
and use, and fail to realise the ben-
efits these assets can bestow. An IP

audit, and periodical audits thereaf-
ter, are essential management activi-
ties. The message is clear:

Identification of your key IP assets is
critical to effective asset management.
After all, how can you protect and man-
age, let alone exploit, IP assets that you
are not even aware that you own, or
worse, you think you own, but do not?

The Business Council of Australia
agrees, acknowledging that:

“ Australian companies need to un-
dertake IP audits, and address the issue
of IP at senior levels.” 4

The Business Council’s view also
resonates strongly in statements
made about the importance and
value of IP in the public sector. For
example, the recently published
Commonwealth IT IP Guidelines
which focus on the management of
IT-based government assets simi-
larly declare:

“ It is desirable that IP be recorded,
valued, managed and utilised to best ef-
fect, as with any other asset.”

Despite the rising importance of
IP, IP audits are not yet a common-

place management activity within
business or government. There are
numerous possible explanations for
this, although the most common is
that management has been generally
naïve regarding IP and has not
recognised the importance of IP as a
business asset. However, IP audits
are now increasing in frequency, par-
ticularly for the more progressive
and strategic-thinking governments
and private sector enterprises.
What is an IP Audit?

The principal goal of an IP audit
is to systematically identify and
record the IP that a business has ac-
quired or developed in-house, and
determine the extent of the business’
ownership of those assets. The key
audit objectives can be summarised
as follows:

1. To identify and record existing
and hidden IP acquired or devel-
oped by the business.

2. To determine the origin and le-
gal ownership of the IP identified.

3. To identify and evaluate the ad-
equacy of:

• Strategic integration of IP man-
agement within the business’  overall
corporate strategy and operations;

• Internal policies and practices

Diagram 3: IP Audit Methodology

Intellectual Property Audit

Stage 1 Stage 2 Stage 3Stage

Module

Deliverables

Scoping and Organisational
Diagnosis

Research and Detailed
Collection

Analysis and
Reporting

Audit Scope Research Analysis

Organisational
Diagnosis Collation

Valuation
(Optional)

Preliminary
Identification Verification Reporting

Project Scope Organisational
Scorecard IP Asset Categories

Collated and
Verified Data

Final Report and
IP Portofilo

4. Business Council of Australia, e-Business
Roundtable Report, February 2001.
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for the identification, protection and
treatment of IP including opera-
tional management issues regarding
trade mark and brand use, confiden-
tiality, invention disclosures, em-
ployee recognition and incentives,
hiring and exit interview procedures
and documentation;

• Legal protection for the IP
identified.

4. To “value”  the IP identified. Valu-
ation is a complex exercise. Depend-
ing upon the scope of the audit and
the type of IP assets identified, it may
be appropriate to undertake only:

• A qualitative valuation which
describes the benefits that the IP as-
set brings to the business; or

• A qualitative and quantitative
valuation, the latter being an attempt
to quantify the potential economic
value of the asset through its use,
sale or exploitation.
Conducting an IP Audit – What
is Involved?

The methodology (see Diagram
3) developed and used by the au-
thors comprises three stages and
nine modules.

The scope of the IP audit will de-
pend on the reasons why a business
wishes to conduct the audit. For ex-
ample, if the audit is being conducted
as a precursor to the purchase or ac-
quisition of another business, Stages
2 and 3 would be limited to identi-
fying, valuing and reporting on the
ownership and title of IP assets held
by the target business, and the
Organisational Diagnosis module
may not be relevant. However, if the
IP audit is conducted as part of the
formulation or review of the busi-
ness’  overall asset management
strategy, each of the above modules
are recommended. In summary, the
three stages of the IP audit address
the following:
Stage 1

Defines the scope of the audit and
focuses upon the identification of IP
assets developed in-house, acquired
and used within the business, and
seeks to uncover key areas of risk or
concern from an IP governance per-
spective. The business is also as-
sessed in terms of its policy and

procedures for managing its IP and
its value.
 Stage 2

Involves a substantive audit of
each of the IP assets identified. At
this stage, the following issues con-
cerning ownership and protection
are addressed:

• What has been developed or ac-
quired?

• Who created and developed the
IP?

• Who owns the IP and the extent
of ownership interests (e.g. sole or
joint ownership)?

• Are there any restrictions on the
business’  use of the IP (e.g. time, ter-
ritory or application)?

• Is the IP protected and, if so, is
the type and term of protection ad-
equate?

• What have been the costs of pro-
tection?

• Is the IP fully or only partially
developed?

• To what extent has the IP been
commercialised?

Answers to Stage 1 and 2 ques-
tions are found by interviewing
key personnel across different de-
partments of a business (from
R&D, operations, IT and engineer-
ing to marketing, tax and finance),
about business practices and out-
puts, and reviewing a range of
documents including:

• Legal agreements including in-
license, out-license, non-disclosure
and confidentiality agreements,
contractor, joint venture or other
similar partnership or develop-
ment agreements;

• IP asset registers (if any); and
• Works and know-how created

by employees, contractors and part-
ners in the course of working with
the business, including copyright
materials such as software, manuals
and marketing collateral, brands, in-
novative business processes, inven-
tions and confidential information
that the business believes delivers or
has the potential of providing some
economic benefit.
Stage 3

Involves the analysis and report-

ing of the outcomes of Stages 1 and
2, including recommendations con-
cerning the effective management of
IP and collation of a portfolio of the
IP assets of the business. Depending
on the scope and purpose of the au-
dit, a qualitative and if appropriate,
indicative quantitative valuation of
the identified IP assets may also be
undertaken at this stage.

Critical knowledge resulting from
an IP audit conducted as outlined
above, includes valuable informa-
tion regarding the:

• IP assets that a business owns
and has a right to use

• Defects in IP ownership or pro-
tection

• Risks that use of certain IP con-
stitutes infringement of others’
rights

• Importance of IP to the current
and future profitability of the busi-
ness, through proper management
and exploitation of commercial-
isation opportunities

• Improvements in the treatment and
handling of IP within the business.
When to do an IP Audit?

IP audits should be undertaken as
part of general asset or operations
management – indeed it should be-
come a routine activity of your in-
ternal audit program. Review audits
should also be conducted periodi-
cally to ensure compliance with poli-
cies and procedures put in place to
address IP governance issues, and to
update IP registers with new IP de-
veloped or acquired.

 However, IP audits are also un-
dertaken by businesses preparing
for a stock exchange listing, or in
contemplation of a joint-venture ar-
rangement, start-up, business sale or
acquisition – for, in addition to veri-
fying the existence and ownership
of IP assets, an audit may reveal hid-
den or additional value within a
business that has not been previ-
ously recognised.
Create New Business Opportu-
nities

Whether your initial IP audit un-
covers a lot or a little IP, you will
have taken the first critical step to
ensuring you have the opportunity
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to profit from your investment in in-
novation. Aim to emulate world’s
best practice in IP management. For
those businesses that do, the re-
wards can be substantial. As the
Business Council of Australia has
observed:

“ Companies that can leverage their
intangible assets create new business

opportunities that are not defined by tra-
ditional business models.” 5

In today’ s competitive global
economy, enterprises of all sizes and
in all industries are constantly un-
der pressure to create new opportu-
nities and new revenue streams from
existing business assets, and strive
for sustainable profitability. A sys-

tematic approach to IP governance
is integral to achieving such success,
and the logical starting point is the
conduct of an IP audit.

WOULD YOUR BUSINESS BENEFIT FROM AN IP AUDIT?

1. Do you know what IP your business owns?

o yes o no o unsure

2. Are you certain that all IP used within your business is owned by your business or that you have a
right to use it in the way that you do?

o yes o no o unsure

3. Have you ever conducted an IP audit of the assets held or used by your business?

o yes o no o unsure

4. Do you have an inventory or register of IP assets?

o yes o no o unsure

5. Is all the IP you have developed or acquired properly identified and protected?

o yes o no o unsure

6. Are your IP assets considered from both a “commercial”  and “ legal”  perspective?

o yes o no  unsure

7. Do you know the percentage of IP assets to tangible assets in your business?

o yes o no o unsure

8. Do you know the value of your IP assets?

o yes o no o unsure

9. Do you include IP assets on the balance sheet?

o yes o no o unsure

10. Are you developing any new products or services?

o yes o no o unsure

11. Are you claiming all the relevant tax benefits associated with your development or acquisition of IP?

o yes o no o unsure

12. Do you communicate the value of your IP assets to shareholders and the investment community?

o yes o no o unsure

13. Do you and your staff understand how powerful and essential IP assets are to the profitability of
your business?

o yes o no o unsure

If you have answered ‘no’  or ‘unsure’  to more than four of the above questions, your business would
benefit from an IP audit.

5. Business Council of Australia, e-Business
Roundtable Report, February 2001.
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