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of Mexico started back in 1991 in the context of the con-

formation of the World Trade Organization (WTO) and the
intensive negotiations for the North American Free Trade Agree-
ment prior to the enactment of the Agreement on the Trade Relat-
ed Aspects of Intellectual Property Rights (TRIPS). The tradition
in Copyrights law is undoubtedly larger, as the commercialization
of artworks in general has been very active for years, particularly
for literary and musical works.

From the technology perspective, it could be considered that
Mexico has an [P system that generally complies with internation-
al standards in regard to the filing, prosecution and grant of [P
rights in general, and for patents in particular. As in many other
jurisdictions, computer programs are subject to copyright, but
also like in many other jurisdictions, computer-implemented in-
ventions might be patented depending on the patent drafting and
technical features involved.

However, almost 20 years after the enactment of the latest in-
dustrial property law developments, the impact in business and
public policy is still scarce in the context of Mexican companies and
the patent system in general is used mainly by foreign companies
and investors with around 95 percent of the patents filed yearly
coming from abroad. Therefore, as will be explained below, the
challenges for knowledge management, knowledge transfer and [P
in Mexico are practical in nature.

Mexican R&D Policy and its Effects in Technology
Transfer

The history of the use of intellectual property rights in busi-
ness operations, its enforcement practices and criteria, and the
use of P for maximizing the value of the research made through
government funds is not as long, and in many aspects, is still un-
der construction.

The latest outlook of Science and Technology of the OECD
provides a very good point of reference in order to explain this
fact. The OECD outlook identifies four core dimensions for public
policy, namely:

¢ National Science and Technology Innovation Strategies

(Strategy)

e Institutions Allocating Funding and Evaluating Performance
(Management)

* Autonomy of Higher Education Institutions (HEIs) and Public
Research Institutions (PRIs) (Institutions)

¢ Stakeholder involvement (Stakeholders).
Strategy Dimension

The strategy dimension of the public policy has been very
vague, and in general the strategy was part of each President’s
term National Development Plan with wording that was only re-
lated to a political commitment to impulse innovation without
concrete plans or actions to achieve it. However, as a result of a
change in public policy that occurred in 2006 (See Management
Dimension below), the National Development Plan included spe-
cifically a topic related to Technology Transfer as follows:

The history of the current intellectual property (IP) system

“Strategy 3.5.4. Contributing to the transfer and use of know!-
edge, by linking higher education institutions and research centers
with the public, social and private sectors.

Action items:

 Support scientific and technological projects evaluated ac-
cording to international standards.

* Promoting the collaboration between higher education in-
stitutions and research centers with the public, social and
private sectors.

* Developing specific programs for promoting collaboration
and creating sustainable units for collaboration and knowl-
edge transfer.

* Promoting entrepreneurship development in higher educa-
tion institutions and research centers with the purpose of
promoting technology innovation and self-employment for
the young.

* Incentivizing, boosting and simplifying intellectual property
registers by higher education institutions, research centers
and the scientific community.

* Promoting high-technology small enterprises.
* Promoting patent registers in order to incentivize innovation.”

It is significant from the strategic perspective that patents are
particularly addressed in the national strategy for innovation.
Certainly, the growth of patents filed by Mexican entities has
increased from an average around 700 in 2006 to an apparent cap
of 1,300 per year. It is evident that tactics have been successful
to increase significantly the number of patents filed by Mexican
entities, but different approaches are necessary in order to go to
the next level.

Management Dimension

The strategy was accompanied by resources that were managed
by the National Council for Science and Technology (CONACyT)
as the only entity allocating funding and evaluating performance
of R&D government funded projects. Prior to the change in the
strategy for public policy, funding programs did not consider IP as
part of their policy.

Furthermore, since 2009 and significantly continued given the
National Development Plan contents depicted above, CONACyT
and the Economy Secretariat initiated a process for “certifying
Knowledge Transfer Offices” that had three stages: Pre-certifica-
tion, Certification and Funding of innovation projects. The program
in fact was awarded the LESI Award to the Best Licensing National
Policy because it considered empowering HEIs and PRIs in order to
make technology transfer to the private sector feasible.

Because of this, technology transfer from HEIs and PRIs to
companies started to gain visibility with policy makers, and by
year 2009 a whole program (FINNOVA) was established for pro-
moting the conformation of Technology Transfer Offices (TTOs)
within HEIs and PRIs. As an incipient effort, TTOs at the begin-
ning were not conceptualized properly as an organizational tool
to promote and boost technology transfer by giving service to
the internal community of the HEIs and PRIs, but as entities that
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were supposed to generate their own resources through their ac-
tivities. This misconception is still affecting the performance of
TTOs within academic and research communities, but certainly
gave place to the mentioned increase of a historical average of
700 patents from Mexican applicants yearly before the Mexican
patent office to around 1,300 on average for the last three years.

In fact, originally more than 170 TTOs were certified, and the
program changed later to more strict criteria of performance that
led to more consistent indicators that were reported by a Network
of TTOs (RedOTT). The indicators for 2018 show that recognized
OTTs are mainly located in Mexico City and the states of Jalisco
and Yucatan, but overall, the majority of the services provided by
OTT go to the public sector and outside entities with most offices
not attending their own community. But, in spite of this fact, OTT
patent applications accounted for 900 in year 2017 as compared
to 600+. The number of 2017 represents almost 75 percent of
all filings by Mexican applicants, a number that shows the impact
and importance of the public policy to promote patent applications.

In terms of licensing of IP rights, patent licenses of recognized
TTOs accounted for 45 in total in 2017, followed by copyright
licensing with 25 deals. Know-how licensing, in turn, had most
deals with 274 deals in 2017. All the deals, including technical
assistance and other services, managed by TTOs accounted for
around US$132 million, which is an excellent result for a pro-
gram that is so young.

Institutions Dimension

With regard to the autonomy of the institutions, this is more
a problem in Mexico than a strength, because the incentives to
align the activities of HEIs and PRIs to the national strategy are not
in place, and therefore a lot of the projects of the institutions are
not aligned with the strategy. A shift towards R&D projects with
more social and economic impact needs alignment with the other
dimensions of the public policy in order to keep autonomy as a fun-
damental value of the policy, but with the incentives that increase
the impact of the same (See Stakeholders Dimension below).

Stakeholders Dimension

Around those same dates (2006 and after), funding allocation
changed from an extremely centralized model to a model where
funds were co-managed by other secretariats, such as Agriculture
or Economy or government enterprises, such as the national oil
company Petroleos Mexicanos (PEMEX) or the Federal Electricity
Commission (CFE), for projects or technology demands estab-
lished by such entities.

Furthermore, in order to establish a broader base for evaluation
of projects in order to allocate funds, certain programs were eval-
uated along with the local governments of the different states.

This helped resources to be spent more specifically in projects
of interest to policy makers, but civil society and private sectors
remain up to date under represented. Mexico has very little in-
tervention of the private sector in CONACyT, and civil society
and the state governments are almost absent regarding the estab-
lishment of the strategies for R&D in general. In addition, [P and
knowledge management in general are not socialized as a tool for
maximizing value of the public investment, which accounts for
the main source of funding for R&D activities in Mexico.

The New Challenges for Mexico

[t is certainly a time of change/crisis in Mexico for the R&D and
[P systems at large.

Mexican politician Nemesio Garcfa Naranjo in early 1900s
stated: “Poor Mexico: So far from God and so close to the U.S.A.”
Certainly, there is the political and economical pressure from
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U.S. President Donald Trump that led to the negotiation of a
renewed trade agreement in the North American region and the
old, but always relevant, debate on immigration from Mexico
and Latin America to the U.S.A., but the inevitable connection
of Mexico with the U.S.A. is along the 10th-longest border in
the world. The negotiated IP chapter of the USMCA is undoubt-
edly, as it was in 1994 with the original NAFTA, the strong-
est and most comprehensive [P chapter in trade agreements to
date. The ongoing negotiations
of Mexico with the European
Community and other European
countries are also aligned with
the main principles negotiated
in the USMCA, and the TPP-11
suspension of the IP chapter will
certainly have to move forward
if and when the USMCA is rat-
ified. Ratification of the treaty
will provide certainty regarding
the [P system and is expected
to improve particularly enforce-
ment of [P rights in Mexico.

In contrast, the latest presidential election in Mexico led to
a change in the party governing the executive branch and the
majority at the Mexican Congress, not enough for constitutionall
changes but very close to an easy pass of law changes. The leftist
party MORENA with Andres M. Lopez-Obrador as president took
office in December, 2018 without a clear position regarding IP
rights. The only clear sign regarding R&D and IP is the intention
of the government to promote protection of creations of Mexican
residents and the use of [P to protect indigenous knowledge and
Mexican communities of artisans for their benefit, according to
the newly appointed head of the Mexican Institute of Industrial
Property, Juan Lozano.

At the CONACyT the changes seem to be less beneficial to
the public policy supporting patenting, but as in many other as-
pects of the government change, uncertainty is the rule. The new
head of CONACyT, Ma. Elena Alvarez-Buylla has publicly stated
that the government will cease funding enterprises that “do not
need money” and will instead promote basic research and social
impact of R&D projects. However, because of the institutional
framework already depicted that includes state governments and
grants managed by other secretariats and institutions, including
the Economy Secretariat, one of which mandates is to promote
entrepreneurship and which was funding the FINNOVA program
that led to the creation of the TTOs in Mexican institutions, the
actual outcome of the actions to be taken is still unclear.

The challenge for Mexico is how to balance the vision of the
newcomers with the consolidation and strengthening of an [P
system that works well, but that could be maximized in its ben-
efits if the new public policy provides the correct incentives for
boosting IP in the benefit of the country by promoting its quality
and commercialization. The dice are rolling and do not seem to
be directing contrarywise. So far, no clear steps have been taken
and signs do not seem to be consistent yet.

As it happens always, Mexico is living a political crisis that
opens new opportunities, one of which is the maximization of
the benefits of R&D through technology transfer under a strong
IP system. H
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