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Ladies and Gentlemen...
1. Introduction

Your conference this year is en-
titled “Licensing in a Changing
World—Intellectual Property Rights
in a new Global Reality.” This aptly
gets across the idea that IP rights and
licensing agreements are members
of the same family. Licensing agree-
ments, like patent rights, are now a
key instrument in enabling reliable
technology transfer in research-in-
tensive areas.

But the conference title also
makes it clear that the develop-
ments of recent years, particularly
with regard to patent law, have
radically altered the political frame-
work in which we operate.

Most European countries have
meanwhile transformed into knowl-
edge-based economies. Diverse in-
terests, as well as complex social and
economic issues are at stake here.
Scarcely a day goes by without press
reports on access to affordable pat-
ented drugs in developing countries,
computer-implemented inventions
or the patenting of biotechnology
inventions.

But the fact that the overall situa-
tion has become increasingly com-
plex does not mean that the patent
system itself has stopped evolving.
On the contrary, the extent of the de-
bate, in particular with regard to the
European patent system as a whole,
shows that change is more necessary
than ever.

The European patent system is on
the move and itis my great pleasure
to tell you at this important LESI
conference here in Munich, the
headquarters of the European Pat-
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ent Office, about the latest challenges
the Office is facing today.

2. Enlargement

With the accession of Latvia on 1July
2005, the European Patent Organi-
zation will have 31 Member states.
The enlargement towards the East
which was initiated in 1999, when
the Organization’s Administrative
Council invited ten Central and East-
ern European countries to accede to
the EPC, is more or less completed
now. Malta will probably be joining
the Convention at the end of 2005,
and we look forward to welcoming
Norway sometime in the future.

The extension agreements with
Albania, Bosnia and Herzegovina,
Croatia, the Former Yugoslav Re-
public of Macedonia and Serbia and
Montenegro provide that inventions
may also be protected in these coun-
tries via the EPC. Therefore, already
today the European Patent System
covers 36 European countries.

As things stand, the EPC area
forms the largest patent region in
the world with a single grant pro-
cedure to provide patent protection
in a potential market of more than
500 million people, a market signifi-
cantly bigger than that of the U.S.A.
and Japan together.

3. Mastering the workload

Building patent and licensing
portfolios is an important issue
today—it is a basic precondition
for many companies to defend
and strengthen their position in the
global market.

This is certainly one of the reasons
why applicants in the 1990 started
to file more patent applications than
ever. The workload of all major pat-

ent offices in the world had increased
to unprecedented levels.

In the EPO for example, the
number of applications increased
by more than 250% from 71,000 in
1990s to 179,000 in 2004.

For the European Patent Office,
the answers have been:

* Massive recruitment of examining
staff to currently 3,400 examiners;

* More intensive training of the
examiners;

* Major investments in documen-
tation and search tools;

* Introducing the BEST-system:
bringing examination and search
together, and as a consequence of
BEST;

* Restructuring the Office in 2005
including a reallocation of tasks
and responsibilities between the
EPO’s directorates-general. DG 1
and 2 are now DG Operations and
Operational Support, including a
Principal Directorate for Quality
Management.

As a result of these measures, the
EPO managed to reduce the pen-
dency time for Euro-direct filings
to 45 months (median) from filing
in most of the cases.

Further procedural measures—in
particular the setting of stricter dead-
lines between the grant and the pub-
lication of the patent—should help
us to reach the goal of 36 months, as
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set by the Paris Intergovernmen-
tal Conference.

Itis a challenging task to deal with
an annual workload of 180,000 ap-
plications and at the same time to
reduce backlogs from earlier years.
We are not there yet but the initial
results are very encouraging:

* The EPO now draws up more
than 130,000 search reports and grants
60,000 European patents per year;

» The search backlog has been
reduced, and;

e The number of files in the exami-
nation phase is down.

With the introduction of the EESR
(Extended European Search Report)
on 1 July 2005, we should be able to
improve further. From that date on
together with the search report an
opinion on the patentability of the
invention will be issued.

The EESR gives applicants an
early indication of the prospects of
their applications. As applications
that stand no chance of success are
more likely to be withdrawn, this
would relieve the EPO of unneces-
sary further work.

4. Quality

The EPO has put a lot of emphasis
on quantity. For the EPO it was, how-
ever, always clear that it could by no
means neglect its responsibility vis-
a-vis the quality of its work.

The combined patent refusal and
withdrawal rate has, for example,
constantly been at 37%. The EPO
is one of the very few patent offices
in the world that operates a proper
quality-management system for
search and examination.

In the context of the reorganization
I just mentioned, a Principal Direc-
torate for Quality Management has
been set up. This PD has four direc-
torates: one for the Quality Manage-
ment System as such, one for Metrics
and Standards, one for Learning and
Development (including aspects of
examiner recruitment and initial
training), and one for Practice and
Procedures. This new PD is working
on measures to promote good and
reliable quality of the operations of
the office. In the near future we will
also present proposals on how the

users can be involved in the qual-
ity process. Improving quality can
not be a single-handed operation
by the office. Also the users and
the representatives of the users can
make contributions, and be invited
to do so.

I have no doubt that quality must
go hand in hand with mastering the
workload—a strategic counterbal-
ance to the focus on quantity. De-
livering quality is vital for further
strengthening the patent infra-
structure in Europe, and increas-
ing the incentives for all industries
to engage in innovation, patenting
and licensing.

Ultimately, only high quality patents
can provide the legal certainty needed
to make business and licensing deci-
sions on the basis of a patent right.

5. Strategic debate on coopera-
tion between the EPO and the
national patent offices of EPC

Contracting states

Another highly challenging issue
is the so-called “strategy debate” in
the Administrative Council of the
EPO. This debate, is to a large extent,
concerned with the respective roles
of the EPO and the national patent
offices of its Contracting states in
the patent granting procedure in
Europe. This debate is sometimes
referred to as the debate about cen-
tralization or decentralization.

Centralization meaning: a promi-
nent role for the EPO as the central
patent granting authority of Europe.

Decentralization meaning: more
focus on the role of national patent
offices in Europe in delivering ad-
equate patent protection. As you will
no doubt appreciate, this debate is of
a highly political nature. It is also of
crucial importance for the future of
the European Patent System.

On May 26th, ten delegations
meeting in Madrid had reached a
political agreement concerning the
future of the patent system within
Europe.

This marked a positive step for-
ward in the overall strategy debate.
For the first time, delegations of
the Administrative Council have
reached a political compromise on

this issue. The compromise, as set
out in the delegations’ “joint state-
ment on the European patent net-
work,” was discussed at the meeting
of the Administrative Council last
week and was taken up positively.
Itincludes five main elements which
build the basis for further proposals
to develop a comprehensive co-op-
eration network in Europe:

* Free choice for applicants;
* No compulsory outsourcing;

* No automatic utilization by the
EPO of the work of NPOs;

* Equal treatment of member states;
* Assurance of quality standards.

But the meeting also brought
further momentum into the debate.
It was decided to reduce the fee for
a supplementary European search
(EUR 960) by EUR 810 where the
Austrian, the Spanish, Swedish or
the Finnish Office was the Interna-
tional Searching Authority. This de-
cision will enter into force on July
1st and will have effect until June
30th 2008. Additionally, the Ad-
ministrative Council approved the
conclusion of a working agreement
between the Finnish Patent Office
and the EPO. The agreement deals
in particular with the development
and harmonization of search meth-
ods and techniques, as well as with
the exchange of experiences in using
databases and search tools.

6. EPC 2000

Asyou know, the EPC was cautious-
ly amended in the year 2000, nearly 25
years after its entry into force.

Thirteen states have already acced-
ed to or ratified the EPC 2000. This
year should see the last ratification
necessary for the EPC 2000 to enter
into force in 2007. All the Contract-
ing states that have not ratified the
EPC until its entry into force will be
excluded from the convention.

7. Computer-Implemented
Inventions

The actual common position
largely corresponds to the practice
of the EPO. That is to say:

» Computer programs as such are
not patentable;

* The mere use of a computer,
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network or other programmable
apparatus does not necessarily turn
claimed subject-matter into patent-
able invention;

* The computer-implemented
invention must have a technical
character to be patentable, and;

* Subject-matters lacking a tech-
nical character, such as methods
for doing business, are not pat-
entable, even if implemented by
a computer program.

The common position of the Coun-
cil was transmitted to the European
Parliament for second reading. The
outcome is still very much unclear.

However, it seems most likely that
the Parliament will propose amend-
ments to the common position and
eventually trigger a conciliation
procedure involving representatives
of the European Parliament and the
Council. If agreement on a joint text is
not reached within two months, the
Directive would not be adopted.

8. Implementation of the EC
BioTechDirective in the member
states of the European Union

Another burning issue in the Euro-
pean Union is the implementation of
the EC BioTechDirective in the mem-
ber states of the European Union.

Two member states, namely
Germany and France, introduced
use-limited product protection for
patents directed at genes when
transforming the BioTechDirective
into national law.

A similar approach has also been
suggested by the Swiss government
in its proposed amendment to the
Swiss Patent Act with regard to pat-
ent protection of gene sequences.

9. Community Patent, London
Agreement and EPLA

Mastering the workload, deliver-
ing quality, maintaining the coher-
ence of the centralized European
patent system, the patentability of
computer-implemented inventions
and Biotech inventions—these are
certainly among the mostimportant
challenges facing the EPO today.

But you are all only too familiar
with the two major shortcomings
of the European patent in the post-
grant phase, namely:
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* The high validation costs of
about 11,500 EUR for an average
European patent (granted for eight
countries);

* The purely national litigation
arrangements for European patents,
with well-known problems arising
from multiple patent litigation
involving high costs, legal uncer-
tainty, cross-border litigation and
forum shopping.

The proposal for the Community
patent was designed to tackle these
post grant problems. However, this
proposal seems to be caught in a
deadlock. However, two optional
agreements among EPC Contract-
ing states that are willing and able
to move forward also offer solutions
to the above shortcomings.

In contrary to the Community
patent, a unanimous decision and
accession to these instruments by
all the EU Member States, i.e. EPC
Contracting states, would therefore
not be necessary.

Such agreements are: The London
Agreement which would reduce
the validation costs by some 50%
and the European Patent Litigation
Agreement which would deal with
the patent litigation issues.

10. London Agreement

The London Agreement has now
been ratified by five countries, in-
cluding Germany. The UK and Den-
mark have obtained parliamentary
approval but have not yet deposited
the ratification act. The Swedish
and the Dutch governments have
presented ratification bills to their
parliaments and the Swiss govern-
ment will do so this summer.

The London Agreement presents
us with a historic opportunity to
make a significant leap forward on
the cost of translations issue. Costs,
by the way, that U.S. and Japanese
industries do not have to make for
patent protection on their home
markets. The ratification by France
would therefore signify a major
step ahead in promoting in innova-
tion Europe.

11. EPLA

With respect to litigation of Eu-
ropean patents, we urgently need a

common European Patent Court to
deal with infringement and revoca-
tion actions arising in connection
with the almost 700,000 European
patents granted so far by the EPO.
To that end, a draft European Pat-
ent Litigation Agreement (the EPLA)
has been prepared by ten EPC Con-
tracting states, and the common Eu-
ropean litigation scheme it aims to
establish would be the long-awaited
keystone of European co-operation
in the patent litigation field.

If there is no prospect of the Com-
munity patent being introduced in
the foreseeable future, the EPLA
must be given the go-ahead:

* The drafts now on the table
have the full support of the user
community;

* Some of the most distinguished
European IP judges have publicly
expressed their support.

Now, the European Commission
is much less reluctant vis-a-vis the
EPLA. This position seems currently
to be part of a possible policy chang-
ing process.

The EPLA, like the London Agree-
ment, pursues the same aims as the
reform endeavours of the European
Union but does so at intergovern-
mental level. A solution is now
within reach and would be an im-
portant contribution to the refresh-
ing of the Lisbon agenda aimed at
making Europe one of the world’s
most competitive and dynamic
knowledge-based economies.

I'am convinced that the European
patent system is not only on the
move but will keep on moving. On
that positive note, I will conclude
my brief “tour d’horizon™ of the
latest developments.

Thank you for your kind attention.



