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Ownership Issues In Turkey

The Ownership Issues For Patentable 
Inventions Resulting From Publicly Funded 
Research In Turkey
By Yucel Hamzaoglu And Omer Hiziroglu

Introduction:
nder Turkish Patent Law, the Decree Law 
551 (1995), the legislator has given the so 
called academic or professor’s privilege to 

inventions made by university researchers. Thus, 
inventions made by university researchers are con-
sidered to be free inventions. Researchers are free to 
contractually assign their inventions to third parties 
but may be required to reimburse the university for 
actual costs incurred (i.e.: lab space, material used, 
etc.)  by the institution if the invention is commer-
cialized. The 551 is silent regarding the issue of 
ownership of academic inventions that result from 
publicly funded research. Furthermore, there is no 
other legislation in force that purports to regulate the 
particular issue of ownership of intellectual property 
arising from publicly funded research.

Turkish government has in recent years made a 
priority to promote and support basic and applied 
research as well as technology and innovation based 
entrepreneurship. Accordingly, there are various 
public support programs available to university re-
searchers. The sources of these funds are several 
programs administered by various ministries or gov-
ernmental agencies. Each of these funding agencies 
are regulated by an original enabling legislation and 
the available support programs are subject to vari-
ous rules and regulations that usually refer to the 
enabling legislations for their legal foundation.  There 
is no general law that regulates the ownership of 
intellectual property that results from the publicly 
funded research. Similar to the United States before 
the Bayh-Dole Act, each of these entities have their 
own policies regarding the ownership of results of 
publicly funded research. In fact, a funding entity 
may have a different ownership policy depending on 
the support program that allocates the funds. While 
some programs incorporate a claim of ownership 
of the resulting IP to the application process, other 
programs defer to patent law or private agreements 
to sort out the ownership questions. Thus, while uni-
versity researchers are free to use and commercialize 
their inventions independently from the university, if 
public funds were used in the original research the 

ownership question may be difficult to ascertain. One 
would have to determine not only the ownership 
provisions in the employment agreement between 
the university and its re-
searcher, but also the 
enabling laws and ap-
plicable regulations of 
the support program 
that may have initially 
funded the research.

Because the Turkish 
Patent Law is a recently 
enacted law, just about 
15 years old, the incor-
poration of the profes-
sors’ privilege into the 
551 in a time where 
most countries had 
been reconsidering if 
not repealing such aca-
demic exemptions remains surprising. The lack of a 
uniform system that regulates on the ownership of 
inventions resulting from public funded research, and 
academic exemption does lead to a degree of confu-
sion with regards to the ownership issues surrounding 
university patent applications in Turkey.

 In order to fine tune the 551 and to insure full 
compatibility with international agreements, an 
amended version of the law has been in the pipeline 
almost since the enactment of 551. The amended text 
went through several revisions itself and is currently 
awaiting review by the prime ministry before being 
submitted to the Parliament. Among the proposed 
changes in the amended text is revocation of the 
academic privilege.
1. Ownership of Inventions

In Turkey, the ownership of inventions is regulated 
by the Decree Law 551. Based on 551, an inventor 
is the real person who has made the invention. Only 
real persons are able to invent thus “an inventor” can 
never be a legal entity. Among the rights associated 
with the inventor, we can cite the right to seek a 
patent protection, a right to be named as inventor of 
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the invention, and other legal and economical rights 
that result from a patent application.

While the inventor is always a real person, the 
owner of a patent application can be a legal entity. 
The most common situation where a legal entity is the 
owner of a patent is when an employment relation-
ship exists between the inventor and the applicant.

551 defines an employee as a person who, based 
on a contractual or other legal relationship, is under 
an obligation to perform a specific work for another.

An invention resulting from the performance of 
one’s duties under a contractual obligation will gen-
erally be considered an employee invention and the 
employer will have full access and ownership rights 
over that invention.

The provisions of section three of 551, in its articles 
16 through 41 regulate employee inventions. This 
section groups the inventions of i) employees; ii) 
civil servants; iii) members of the armed forces and 
iv) members of the academia under the general head-
ing of employee inventions.  While the same general 
principles are applicable to inventions made under 
an employment contract, by employees, civil servants 
or members of the armed forces, a special provision, 
the article 41, provides for the professor’s privilege. 
2. The Ownership of Inventions Made by 
University Researchers

The last article of section three of 551 removes any 
patentable invention made by a university researcher 
from the realm of employee inventions. According 
to article 41, the university researcher remains the 
owner of his or her invention. If university resources 
were utilized in the invention then the researcher’s 
sole obligation is to inform the university and to re-
imburse the university for the use of such resources 
when and if the patent is commercialized. Thus, as 
the invention is considered a free invention, the 
ability to exploit the invention for a commercial 
application depends on the researcher’s abilities 
and incentives.

According to 551, a university researcher is (re-
ferred to as “university teaching staff” by 551) any 
person who is defined as such according to the provi-
sions of the Law on Higher Education. Thus, most of 
the full time and part time faculty as well as certain 
PhD students fall under the scope of article 41 of 
551. It is generally suggested, and authors agree, that 
the public or private nature of the university will not 
affect the interpretation of the article 41. 

Furthermore, article 34 of 551 explicitly forbids 
any contractual agreements that might deny or lessen 
the benefits accorded to the employees by the Pat-

ent Law. Thus an employee cannot agree to waive 
any provisions in the Decree Law to the benefit of 
the employer. However the same article provides 
for a freedom to contract for university researchers 
to assign their rights provided in article 41. Thus, a 
university researcher is arguably free to contractually 
assign his or her invention either to the University or 
to the entity funding the particular research.
3. Principles Controlling Publicly Funded 
Research

In order to foster cooperation between universities 
and industry and to further technology transfer and 
innovation, several Turkish state organizations have 
established programs that promote and fund research 
activities within the universities. While some of these 
programs provide for a relatively straightforward fund-
ing of a  single  project, several programs call for or 
even require the participation of an industry partner.

As 551 is silent as to ownership of inventions 
that result from publicly funded research, the legal 
foundation of that particular government entity 
that is funding the research has to be examined for 
clues on potential ownership issues. If the enabling 
legislation contains provisions that regulate the IPR 
outputs, such provisions shall be applied to the re-
sulting invention.

The scientific and technological research council 
of Turkey (“TUBITAK”) is one of the leading agencies 
that channels public monies to scientific research. 
While there are several support programs under TU-
BITAK auspices with each its own regulations, we can 
group TUBITAK policy with regards to the ownership 
of inventions under two major categories: i) for proj-
ects that are funded by TUBITAK, the council either 
reserves all IP rights on the output of the funded 
project, or,  depending on the nature of the program, 
it allows to contractually assign the IP rights to the 
project partner; ii )  for projects where TUBITAK is a 
party, the ownership of IP rights is to be contractually 
determined at the beginning of the project.

In addition to TUBITAK supported projects, there 
are other support programs based on various enabling 
laws. Typically these laws, directly or by omission, re-
fer to 551 regarding the ownership of IP by university 
researchers or require an IP ownership agreement 
to be signed for each project by the university and 
industry partners. Whether the university has the 
authority to negotiate the IP ownership on behalf 
of the researcher will depend on the contractual 
relationship existing between the university and the 
researcher. A Ministry of Industry and Trade Support 
program, the “Santez” especially tailored to foster 
industry-university relations cites as a precondition 
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for approval that an IP ownership agreement to be 
signed between the two parties. Santez support 
program aims to transfer the academic research con-
ducted for a doctoral thesis into an application that 
has a commercial value in the industry. Under this 
program the ministry supports 75% of the costs of 
the project, while the industry partner is responsible 
for the remaining 25%. In this case the ministry does 
not make a claim of ownership. However, the owner-
ship issue is further complicated by the fact that a 
PhD student, whose invention, if any, is likely to be 
considered a free invention is involved in the project 
and the universities right to negotiate the ownership 
of IP resulting from Santez funded project will have 
to be contractually determined between the student 
and the university.

The various programs with as various ownership 
policies do create an additional difficulty and admin-
istrative costs to the commercialization efforts of 
university research output in Turkey.
4. The Proposed Amendment to 551

In its most recent format sent out to the prime 
ministry for review and further action, the text of 
the proposed amendments makes two fundamental 
changes to the existing law.

1) New article 81 proposes to revisit employees’ 
right for a reasonable compensation as against the 
employer for inventions made within the scope 
of employees’ duties. The new article details and 
provides for a contractual arrangement between 
the employee and the employer.
2) The second major change is regarding the pro-
fessor’s privilege. The new text replaces article 41 
with a new article 90. This article in its first para-
graph states that the inventions made by teaching 
staff shall be considered as an employee invention. 
Thus, a major cause of uncertainty is removed and 
the ownership of academic inventions is given to 
the universities. However, the second paragraph of 
the article states that research conducted by uni-
versity research staff within the scope of a research 
agreement, regardless whether the party to the 
agreement is a public or a private entity, the own-
ership of the research output shall be determined 
in accordance with the terms of the agreement.
The new article 90 as it stands, thus allows to 

contractually shift the ownership of a university in-
vention between the researcher, the university, the 
public and/or the private entity that is a party to the 
research agreement.
5. Conclusion

The professor’s privilege in the current law has 
been debated by practitioners and legal authorities 

ever since the enactment of the decree law in 1995. 
This debate was further fueled by growing awareness 
of the potential commercial value of the academic 
IP output, the management and development of 
this latent potential, as well as the issues surround-
ing Bayh-Dole type legislations across the globe. 
Furthermore, as none of the public programs have 
a dedicated technology transfer office, many if not 
all of the output of research remains either legally 
unprotected or their commercial applications unex-
ploited. A quick search of the Turkish Patent Office’s 
data base shows 104 patent applications during the 
last 35 years where the applicant is Turkish Research 
Council. This number effectively shows that only a 
fraction of projects funded by TUBITAK have sought 
to be protected under a patent. In addition, a potential 
licensee interested in licensing a university patent 
may have difficulty in ascertaining the ownership of a 
university invention when public funds were utilized. 
Conducting a due diligence in its most basic form 
requires one to first ascertain whether a controlling 
and valid agreement exists between the researcher 
and the university and whether the invention came 
to be as a result of a publicly funded research.

Arguably the new article 90 will improve the issue. 
However, the proposed text requires parties to an 
academic research agreement to negotiate in advance 
the ownership of any potential invention. Especially 
facing private industrial partners, Turkish universities 
are likely to have a difficult time in negotiation to 
maintain the intellectual property right on the inven-
tions of their researchers. Furthermore, even in the 
event universities do retain the patent rights it must 
be noted that only a handful of universities have a 
fully functioning technology transfer office. There 
are about 150 universities in Turkey and only five of 
them have administrative units or separate legal enti-
ties dedicated to technology transfer. The foregoing 
certainly suggests that Turkish academic institutions 
will have a growing need for technology transfer units 
and experienced licensing professionals to assist and 
manage research programs. Furthermore, where 
each university will have to negotiate the ownership 
component of their research agreements, the future 
is likely to raise the need for a model agreement 
that will give a sense of predictability to industry, 
university-government relations with regards to 
sponsored research. In short, it would be unreal-
istic to expect the new amendments, when and if 
adopted, to have an immediate positive impact on 
the academic ecosystem with regards to the iden-
tification, management and commercial application 
of intellectual property rights. ■ 




