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1. Trade Secrets Protection: Legal Framework

The main protection of trade secrets in the Neth-
erlands is by means of the implementation of 
the Trade Secrets Directive through the Act on 

the protection of trade secrets (Wet bescherming bedri-
jfsgeheimen) of 17 October 2018, Stb 369., which is 
stand-alone legislation and an almost literal copy of the 
Directive. The Act also contains some changes to the 
Civil Code (CC, Article 3:310d on statute of limita-
tions) and to the Code of Civil Procedure (CCP, article 
1019ia – 1019ie CCP on procedural rules).

Previously, trade secrets were mainly covered by arti-
cle 6:162 Civil Code, the general provision on tort law. 
and some additional provisions in employment law and 
criminal law. All of these remain to exist.

The protection of trade secrets in court proceedings 
has been extended beyond trade secret enforcement to 
any type of proceedings in which trade secrets are dis-
cussed (Article 22a section 3 Code of Civil Procedure). 

Article 1019ie Code of Civil Procedure was intro-
duced to enable the courts to order the remuneration 
of reasonable and proportionate legal costs and other 
expenses incurred by the successful party at the request 
of that party unless this would be unreasonable, similar 
as provided by Article 14 Enforcement Directive. For 
trade secrets litigation this is a discretionary power of 
the court, which can take into account in how far the 
alleged infringer can be blamed for the infringement. 

The legislature didn’t find it necessary to include spe-
cific provisions on the seizure of evidence (of the “sai-
sie” type), as this was already generally allowed for tort 
actions by the Supreme Court on 13 September 2013, 
ECLI:NL:HR:2013:BZ9958, Molenbeek v Begeer. The 
Supreme Court provided further procedural guidance 
on  28 September 2018, ECLI:NL:HR:2018:1775, Or-
ganik v Dow Chemical.
2. Definition

The definitions of trade secrets, holder, infringer and 
infringing goods in Article 1 of the Dutch law is iden-
tical to the definition in Article 2 of the Directive and 
article 39 TRIPs Agreement.
3. Lawful Acts

Article 3 of the Dutch law doesn’t state that the acts 
as specified in Article 3 Directive are lawful acts, but 
that these cannot be viewed as an unlawful acquisi-
tion of a trade secret, since a law should only provide 
what is not allowed. Otherwise, the article could be 
considered limitative and conduct not listed as a law-

ful act might be taken for unlawful, which is not the 
intention. 

Acquisition, disclosure and use of a trade secret 
with consent from the holder is, of course, lawful. This 
didn’t need to be provided specifically in the Directive 
and it also isn’t provided in the Dutch law. However, 
this might turn out to be problematic after all. It may 
be that under the Directive anyone who uses a trade 
secret with consent from a holder might qualify as a 
holder himself, qualified to give any further consent 
unless this is limited by an agreement with the holder 
who granted this consent. This could lead to an unlim-
ited number of holders who could each grant consent 
to use the trade secret.
4. Unlawful Acts

Unlawful acts are identified in Article 2 of the 
Dutch law, which is basically identical to Article 4 of 
the Directive.
5. Exceptions

The principles of exceptions to trade secret pro-
tection, as described in Article 1 sections 2 and 3 
of the Directive, have not been transposed into spe-
cific provisions of the Dutch law. The government 
explained that this was not necessary due to the 
nature of these provisions. 

This indeed seems to be correct. The exercise of the 
right of freedom and expression is also protected in 
Article 5 under (a) of the Directive, to which Article 
4 under (a) of the Dutch law is identical. Union or na-
tional rules that require disclosure of information as 
described in Article 1 section 2 under (b) and (c) of 
the Directive can take precedence over the provisions 
of the Dutch Act on the protection of trade secrets. 
For Union Regulations, this will always be the case. 
Union Directives will need to be implemented into 
national law. Such laws will be specific laws, whereas 
the Act on the protection of trade secrets is a general 
law. Specific laws take precedence over general laws. 
Thus, these principles are automatically covered. The 
Act on the protection of trade secrets in no way lim-
its the right of social partners to enter into collective 
agreements as mentioned in Article 1 section 2 under 
(d) of the Directive.

Article 1 section 3 under (c) is already covered by na-
tional law on restrictive covenants, as well as by Union 
law. Article 1 section 3 under (a) seems to be superflu-
ous. Article 1 section 3 under (b) is a guiding principle 
to determine the scope of trade secrets, when used by 
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former employees and will be understood as such by 
the courts.

In general, the principles of Article 1 sections 2 and 
3 of the Directive can and should of course be used by 
the courts as guiding principles for the interpretation 
of the Dutch trade secrets law. They will also be used 
as such by the Court of Justice when asked for inter-
pretation of the Directive.

A number of exceptions are included in the provi-
sion on unlawful acts of Article 3 of the Dutch law, 
where they are indeed handled as exceptions to unlaw-
ful acts, which is a different approach from Article 3 of 
the Directive, but with the same result.

Article 4 of the Dutch law provides that the court 
shall deny enforcement in the same situations as cov-
ered by Article 5 of the Directive. The exceptions un-
der (a), freedom of expression and information, (b), re-
vealing misconduct, wrongdoing or illegal activity and 
(c), disclosure by workers to their representatives, are 
not well-defined and therefore seem to require further 
regulation. The fact that these are not exceptions to 
the scope of the trade secret or to trade secret pro-
tection as such, but to the enforcement of the trade 
secret involved, indicates that further subsequent use 
could still constitute an infringement. 

For instance, if an employee under Article 4 un-
der (b) of the Dutch law discloses a wrongdoing by 
a company to the relevant authorities in a confiden-
tial manner, the trade secret is still preserved, as the 
authority will treat this information as confidential. If 
an employee of that authority would then sell such a 
trade secret to a competitor of the original holder, that 
would again constitute an infringement. However, ap-
plying these provisions in a correct way requires that 
rules of subsidiarity and proportionality apply. A whis-
tleblower should, in principle, first report internally. 
If that doesn’t work, he can report to the authorities, 
which should still be confidential. He would only be 
allowed to disclose the information publicly if internal 
reporting and reporting to the authorities have no ef-
fect. Such a system is in Article 13 of the Commission 
proposal for an EU Directive on the protection of per-
sons reporting on breaches of Union law (2018/0106 
(COD), COM(2018) 218 final, but now amended in the 
Council proposal of 10 December 2018 (15178/18). 
Dutch law doesn’t yet contain such limitations, which 
means that it is for the courts to adopt them until they 
are incorporated in statutory law.

There are similar issues with the other exceptions of 
Article 5 of the Directive.
6. Enforcement: Measures, Procedures 
and Remedies

Articles 6 and 7 of the Directive contain general prin-
ciples for enforcement and guarantees against abuse. 
According to the Dutch government, these principles 

are already part of the international legal order and 
therefore didn’t need to be transposed specifically.

Trade secrets are enforced in the civil courts. The 
eleven District Courts (Rechtbank) have jurisdiction 
for trade secret enforcement in first instance, just like 
for general tort claims. Jurisdiction has not been con-
centrated in one single 
court, as is the case for 
patent enforcement. De 
novo appeals can be filed 
with the four Courts of 
Appeal (Gerechtshof) and 
further appeals on points 
of law and on a marginal 
test for comprehensibility 
can be filed with the Supreme Court (Hoge Raad). 

If trade secrets are part of an employment dispute, 
the dispute needs to be brought in first instance before 
the Cantonal Judge of the District Court (Kantonrech-
ter). However, if a trade secret action against a former 
employee is brought as a tort claim, it will follow the 
normal rules for tort actions. 

A trade secret violation can also be a crime if it fulfills 
all the elements of a specific provision in the Criminal 
Code, in which case it is prosecuted in the criminal 
sections of the courts. Criminal prosecution of trade 
secret violations is very rare. There are no new crimi-
nal law provisions in the implementation law.

Article 6 of the Dutch law is basically identical to 
article 12 of the Directive. These measures already 
existed for the enforcement of intellectual property 
rights, so they are not a novelty in Dutch procedure. 
Article 7 of the Dutch law is identical to Article 13 of 
the Directive.

Article 8 of the Dutch law provides that the trade 
secret holder can claim damages from an infringer who 
knew or ought to have known that he was engaging in 
unlawful acquisition, use or disclosure of a trade se-
cret. In appropriate cases the court may set the damag-
es as a lump sum. The remaining provisions of Article 
14 of the Directive have not specifically been trans-
posed into the Act on the protection trade secrets, 
as these are rules that already are part of the general 
Dutch law on damages.

Article 9 of the Dutch law is identical to Article 
15 of the Directive. However, this provision will in 
practice be of little consequence. Almost all District 
Court judgments and all Supreme Court judgments 
are already published online by the judiciary at 
www.rechtspraak.nl. The same goes for a large part 
of the Court of Appeal judgments. This government 
website has a specific policy for the protection of 
the privacy of individuals, whereas company names 
are always fully disclosed. Judgments in intellectu-

■ Wouter Pors,
Bird & Bird LLP,
Partner,
The Hague, Netherlands
E-mail: Wouter.Pors@
twobirds.com



les Nouvelles205

Netherlands

al property cases are also published on two private 
blogs, www.ie-forum.nl (which is freely accessible 
to anyone) and www.boek9.nl (which works on a 
subscription basis). If a judgment in an intellectual 
property case is not published by the judiciary, it 
will normally be sent to these blogs by the counsel 
representing the winning party. Therefore, Article 
15 of the Directive has little or no added value and its 
counterpart in the Enforcement Directive, transposed 
into Dutch law in the various intellectual property 
laws, is never applied.
7. Preliminary Injunctions

Article 5 of the Dutch law is identical to article 10 
of the Directive. Seizure as meant in this provision is 
intended to seize the whole stock of infringing goods 
in order to prevent its entry into circulation and is 
therefore different from a seizure of evidence or “sai-
sie”. It is further governed by the general provisions on 
seizure of goods in the Code of Civil Procedure.

Article 11 sections 3 and 4 of the Directive have 
been transposed into national law in article 1019ic 
CCP. This provision also refers to article 1019i in the 
chapter on the enforcement of intellectual property 
rights, according to which the judge has to set a term 
for starting full proceedings on the merits. The default 
term in Article 1019i section 2 is 31 days, containing 
at least 20 working days, but the standard term applied 
by the courts is 6 months. Article 11 section 5 of the 
Directive has been transposed into national law in ar-
ticle 1019id CCP.

Trade secrets can be enforced through preliminary 
injunction proceedings (kort geding). These require a 
level of urgency, but it is standing case law that urgency 
is basically a given in case of continuing infringements. 
There are exceptions to that rule, for instance if the 
right holder has deliberately refrained from taking ac-
tion before. The proceedings are fairly simple. They 
start by serving a detailed writ of summons on the al-
leged infringer and include an inter partes hearing. A 
judgment can normally be obtained within 6 to 8 weeks.

Ex parte preliminary injunctions, which can be ob-
tained in case of an infringement on an intellectual 
property right on the basis of article 1019e CCP, have 
not been extended to trade secret enforcement.

Article 11 of the Directive has not specifically been 
transposed into the Dutch Act on the protection of 
trade secrets, since these conditions and safeguards 
already are a part of Dutch procedural law.
8. Alternative Measures

As mentioned above, all provisions of the Directive 
measures have been fully transposed into the Act on 
the protection of trade secrets, which therefore in-
cludes the so-called alternative measures.

9. Limitation Period
Article 3:310d Civil Code provides that the subjec-

tive statute of limitations is five years after the trade 
secret holder became aware of the infringement, 
whereas the objective statute of limitations is 20 years 
after the infringement started. The Directive did not 
aim to harmonize the objective statute of limitation, 
nor the starting point of the various terms, which re-
main subject to national law.
10. Trade Secrets as an Object of Property

Trade secrets are covered by article 39 TRIPs Agree-
ment, whereas article 1 section 2 TRIPs Agreement 
clearly provides that “the term “intellectual property” 
refers to all categories of intellectual property that are 
the subject of Sections 1 through 7 of Part II”, which 
includes Article 39. Nevertheless, the European Un-
ion has chosen for political reasons not to determine 
that trade secrets are intellectual property rights and 
the Dutch government has followed this approach. Ac-
cording to the explanatory note on the Dutch Act on 
the protection of trade secrets, trade secrets are not 
intellectual property rights, not sui generis rights and 
not absolute rights. Dutch law only recognizes property 
rights which have been identified as such by statutory 
law. The trade secret law rather offers extended protec-
tion against unfair competition.

This also means that the trade secrets themselves 
cannot be transferred as objects of property and cannot 
serve as the basis for securities, such as a pledge or a 
usufruct. However, a trade secret can be protected by 
a contractual obligation, which is then dealt with like 
any other contractual obligation. A contractual obliga-
tion can be assigned under the law of contract, but not 
transferred under the law of property. 

In order to determine the substantive law that gov-
erns a trade secret in the Netherlands, Dutch private 
international law on contractual obligations and on 
tort, including the Rome I and II Regulations, has to 
be applied.
11. Protection of Trade Secrets in Court 
Proceedings

Article 1019ib CCP is identical to Article 9 of the 
Directive. The Dutch Act on the protection of trade 
secrets has also introduced a general protection of 
trade secrets in court proceedings in Article 22a 
section 3 CCP, which reads:

“The judge can, if access to documents by a party 
would cause disproportionate harm to the protec-
tion of a trade secret as meant in article 1 of the 
Act on the protection of trade secrets, order that 
such access will be limited to a representative who 
is a lawyer admitted to the bar (advocate) or to a 
person who has obtained specific consent from the 
judge. Article 1019ib, section 2, applies likewise.”
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Article 1019ib section 2 CCP is identical to Article 
9, section 1, second paragraph of the Directive. This 
means that the rule of Article 9 section 2, last par-
agraph of the Directive doesn’t apply, meaning that 
there is not an automatic right of access for at least 
one natural person from each party. However, it can be 
expected that, in practice, the courts will grant such 
access to at least one natural person from each party, 
since otherwise the application of Article 22a section 
3 CCP would most likely be in violation of Article 6 of 
the European Convention on Human Rights. 

12. Recommendations for Corporate Trade 
Secrets Policies

All companies should identify their trade secrets and 
decide on measures necessary to maintain protection. 
These should actually be enforced within the company. 
Enforcement against infringers requires that the trade 
secrets can be specified very clearly.

Legal and IT should work jointly on a policy and meas-
ures to protect access to company data and networks.

It is important to describe what a licensee is allowed 
to do, to prevent him from becoming a full “holder”.

Confidentiality agreements should now include a 
reference to all exceptions contained in the Directive, 
not just the usual standard wording.

It is important to record which experience and skills 
R&D employees have when they join the company, be-
cause this can be used freely under Article 1(3)(b) of 
the Directive after they leave. This information should 
be kept as long as the trade secret as value, which is 
allowed under Article 6 GDPR.

For preliminary injunctions, good evidence of the 
nature of the trade secret and of the infringement is 
crucial. ■
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